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WnKN  tlie  third  edition  of  "  Kerly  on  Trade  Marks"  was  pre- 
pared in  li)08,  it  was  thought  advisahlc  to  oniit  ]3ook  II.  of  the 
earlier  editions,  being  the  portions  dealing  with  the  Merchandise 
Marks  Act  and  the  Criminal  Lawjof  False  Marking.  Proceedings 
under  the  Merchandise  Marks  Act  are  usually  conducted  in  the 
first  instance  in  the  Police  Courts,  and  it  is  probably  more  con- 
venient for  practitioners  to  use  a  book  of  moderate  size.  For 
these  and  other  reasons  this  volume  is  now  published  as  a 
separate  book. 

The  Law  of  Trade  Marks  has,  however,  a  considerable  general 
bearing  on  that  of  Merchandise  Marks,  and  in  some  instances  the 
questions  which  arise  are  practically  the  same  or  are  closely 
analogous ;  for  instance,  the  question  whether  a  mark  so  closel}' 
resembles  another  as  to  be  calculated  to  deceive  very  frequently 
arises  under  both  branches  of  the  law.  Frequent  references  have 
therefore  been  given  in  the  notes  to  the  third  edition  of  "  Kerly 
on  Trade  Marks,"  which  is,  for  the  sake  of  brevity,  referred  to  as 
"  Kerly."  Pieaders  who  may  desire  to  consult  a  smaller  book 
may  be  referred  to  the  edition  of  the  Trade  Marks  Act  of  1905, 
by  the  author  and  the  editor  of  this  book. 

Since  the  3'ear  11)01,  when  the  second  edition  was  published, 
there  have  been  few  decisions  of  importance  on  the  Merchandise 
Marks  Act  in  the  High  Court,  but  numerous  prosecutions  have 
brought  its  provisions  into  greater  prominence  than  was  the  case 
in  earlier  years.  No  attempt  has  been  made  in  this  book  to  refer 
to  all  tliese  decisions,  but  a  selection  has  been  made  of  those  which 
seemed  to  be  useful,  either  as  illustrations  of  the  application  of 
the  Act,  or  as  presenting  matter  of  general  interest. 

Besides  the  Merchandise  Marks  Acts  of  1887,  1891,  and  1894, 
and  the  General  Orders  and  Regulations  made  under  them,  the 
Appendix  contains  forms  of  indictment  and  informations,  the 
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International  Convention,  togetlier  with  information  us  to  tlie 
Bubsistinp  international  and  colonial  arrangements,  a  summary 
of  colonial  and  foreign  laws  as  to  Merchundise  Marks,  a  short 
statement  of  the  statutes  retjuiring  goods  to  be  marked  in  a 
specified  manner,  and  the  recent  Order  in  Council  us  to  marking 
foreign  plate. 

It  is  proposed  hy  a  l)ill  now  before  Parliament  to  confer  on  the 
Department  of  Agriculture  and  Technical  Instruction  for  Ireland 
powers  of  undertaking  prosecutions  in  Ireland  in  respect  of 
offences  against  the  Merchandise  Marks  Act,  1887,  similar  to  the 
powers  exercisable  as  regards  Great  Britain  by  the  Board  of 
Agriculture  under  the  Merchandise  Marks  (rrosecutious)  Act, 
1894.  The  bill  as  it  left  the  House  of  Commons  is  printed  in 
Appendix  XIII. 

F.   G.   UNDERHAY. 

L<m<i   Varatioii,   1901). 
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Cox.  C.  C.  7u6      27 
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R.  r.  Stei)hens,  L.  R.  1  Q.  B.  70.-)      12 

R.  r.  Townsend.  13  R.  P.  C.  26.5        3.1.36,99 

R.  r.  Tvlcr.  [1S91]  2  Q.  B.  588          12 
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NVilsdii ;    l/iiiHaw  r. 

\V(mm1  r.  luii^'i'ss,  21  y.  r..  1).  ICl' .22.  :,7 

Woodfall  :  U.  r. 

Wood's  Cftso,  7Vw<'.<.  May  IJth.  Il)(i3  101 

Woolley  r.  Morrison,  21"!!.  1'.  C.  :^4'J  ...  21,  22.  r.ii 

World's  Tea  Co.  r.  (ianiiitT.  .'.".t  . I.  r.  H.'.S f,l 

Wrcii  ;   Murchem  r. 

Wiit,'ht,  Crossley  &  Co.  r.  Win.  Dol.bin  A:  Co..  ],->  R.  V.  C.  21 3f,,  H'J 

Wvatl  ;  (Joldsmith's  Co.  r. 

Wythe  ;  Uuinness.  So!i  &  Co.,  Ltd.  r. 
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THE    MEKCllAXDISK    MAIIKS 
ACT,    ISST. 


CHAPTER    I. 

I  NT  UO  DUCT  I  ON. 

PA  OK 

The  purpogcH  of  tlic  civil  and  crimiiiiil  laws  as  to  mark.i  compared  I 

Common  law  insuflicient - 

The  Merchandise  Marks  Committee  of  18<)2       ...  -i 

The  Mcrchamlise  Maries  Act,  ISfi'J 3 

The  International  Convention ' 

The  Merchandise  Marks  Act.  1887 l 

The  Act  is  directctl  only  against  false  markini.'.         ......  r> 

The  Merchandi.se  Marks  Committee  of  1890  .'"> 

The  Merchandise  Marks  Act.  1891     ...  •'> 
International  and  Colonial  arrangements  ....•'> 


The  civil  law  relatinr;  to  trade  murk.s  is  fuiindtHl  on  the  rule  of  The  purpouM 

the  common  law,  that  nobody  has  any  right  to  represent  his  an,j  oTiminai 

coods  as  the  froods  of  another  person.^     In  other  words,  civil   la«TMi" 
"  inarkjt  com- 

trade  mark  law  deals  with  and  protects  the  private  rights  of  pared, 
individual  traders,  although  in  some  respects  the  interests  of  the 
public  are  to  be  regarded,  and  limit  the  private  right,  e.'i.,  in  the 
provision  that  a  trade  mark  is  not  to  be  registered  if  it  contain 
matter  calculated  to  deceive,  or  which  would  be  contrary  to  law 
or  morality.*^  The  civil  law  relating  to  trade  marks,  so  far  as  it 
is  statutory,  is  contained  in  the  Trade  Marks  Act,  1005,'  The 
criminal  law  of  false  marking  is  contained  in  the  Merchandise 
Marks  Act,  1H87,^  and  certain  amending  statutes,^  and  includes 
provisions   of    which    some    primarily   or    solely    protect    the 

•  Jlitiiliinny  V.  Hiinh<nii,[\!<''M]  A.C.  in  see  IM  of  the  Tatcnt*  an<l  LK-<»;(fnj» 
199  :  U  R.  r.  C.  218.  Act,  1907. 

■*  Sec.  1 1  of  the  Trade  Mark.s  Act,  1!K).'>.  *  .'.O  k  'A  Vict.  c.  28. 

*  There  are  some  slight  exceptions,  *  Merchandijie  Marks  Act.  1891  (54 
/'.I/.,  the  provisions  as  to  International  Vict.  c.  4.'>)  ;  Merchandise  Marks  Prone- 
Arrangements,  which  are  now  contained  cution  Act,  1894  (,'u  k.  58  Vict.  c.  34). 

M.M.  1 


iubufficient. 
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public,  ami  others  jiIbo  protect  the  individual.  For  iiiHtance, 
the  sections  which  relate  to  the  nj^plicatioii  to  ^oods  of  false  trade 
descriptions  as  to  (juantity  and  weij^'ht  are  prolfctive  of  the 
jnihlic  iiiid  not  of  any  particular  trader,  whilst  sec.  '1,  which 
makes  the  forj^cry  of  a  tradt-  jnark  an  otTcnce,  protects  the  owner 
of  the  trade  mark  and  also  the  public.  In  an  Irish  case'  Titz- 
gibbon,  L.J.,  speaking  with  reference  to  the  Merchandise  Marks 
Act,  1HS7,  said,  *'  In  my  opinion  the  objects  of  the  legislation  as 
regards  trade  marks  are  two:  First,  the  protection  of  persons  who 
have  the  exclusive  right  to  use  trade  marks  and  who  have  a 
monopoly  of  them ;  and  secondly,  the  protection  of  the  puldic 
against  being  deceived  into  purchasing  goods  made  by  people 
other  than  the  proprietors  of  the  trade  marks  on  the  faith  of 
which  the  goods  are  bought.  These  objects  are  distinct,  and  we 
have  to  determine  under  the  words  of  the  Act  what  the  protec- 
tion is  which  the  legislature  has  deemed  it  necessary  to  give  for 
the  purpose  of  securing  each  of  them." 
Commcn  law  At  the  common  law  it  was  an  ofVence  to  cheat  by  fraudulently 
selling  the  goods  of  A.  under  the  pretence  that  they  were  the 
goods  of  B.,  or  to  sell  goods  under  any  material  false  pretence 
that  they  were  ditTerent  goods  from  what  in  fact  they  were,  and 
such  false  pretences  might  have  been  effected  by  using  spurit)us 
trade  marks  or  other  deceptive  marks  of  origin  or  description, 
upon  the  goods  sold  ;  but  the  mere  imitation  of  a  trade  mark, 
unless  it  happened  to  be  a  Sheffield  cutler's  mark,-  or  the  mere 
impression  or  use  of  a  false  mark,  was  not  criminally  i)unish- 
able.^  A  Select  Committee  of  the  House  of  Commons,  appointed 
in  18G2  to  consider  several  trade  marks  and  merchandise  marks 
Bills,  was  assured  by  the  witnesses  called  before  it  that  false 
marking  had  become  extremely  prevalent,  to  the  serious  detri- 
ment of  honest  trading.  Not  only  were  the  trade  marks  of  well- 
known  English  manufacturers  frequently  infringed  at  home  and 
flagrantly  copied  abroad,  so  that  the  manufacturers  both  lost  the 
custom  of  the  buyers  of  the  spuriously  marked  goods  and  suffered 
in  reputation  through  the  inferiority  of  the  goods  sold  as  theirs, 
but  false  marks  of  description,  of  length,  quantity,  material, 
make,  and  the  like — what  are  now  known  as  trade  descriptions  * 
— were  applied  t^)  goods  by  unscrupulous  traders  with  impunity. 

•  ThuuntrH  v.    .Vrj:r,lly,2\    II.  I'.  C  "  Sec  below,  p.  18. 
397,  Bt  \>.  3»«»,  *  Merchandise  Marks  Act,  1887,  sec.  3. 

*  See  below,  |>.  102. 
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And  the  witnesses  complaiiUMl,  with  t^ootl  reuKon,  that  the  cxiHtinR 
law  was  wholly  iiiadecjuato  to  cope  with  these  evils. 

In  isCi'i,  the  demand  for  more  efheient  protection  re8ult<;d  in  K'-kti  of  the 
Bills  heing  introduced  into  the  House  of  Commons  for  (;Htal>li.sh-  „.,tt.-,:  of 
ing  a  system  of  rej^'istration  of  trade  marks,  and  for  the  institu-  '*"'-• 
tion  of  new  criminal  olTences  in  r(!{^ard  to  false  marking.  These 
Bills  were  n-ferred  to  a  Select  Committee  of  the  House,  who 
reported  against  the  Trade  Marks  Bills,  which  were  not  jjroceeded 
with,  and  it  was  not  until  IKTf)  that  th(!  earliest  Begistration 
Act'  was  passed.  A  liill  dealing  with  the  criminal  law  was, 
however,  favourahly  reported  on,  and  it  hecame  law  under  the 
title  of  the  ]\[erchandise  Marks  Act,  18G2.-  Unfortunately,  the 
Committee  declined  several  drastic  proposals  for  amendment, 
which  were  afterwards  adopted  with  conspicuous  success  in  the 
Merchandise  Marks  Act  of  1887,  and  the  Act  of  18(')2,  which  was 
passed  upon  their  Beport,  was,  it  is  helieved,  a  dead  letter  from 
its  first  enactment.  At  any  rate,  when  another  Committee  on 
merchandise  marks  were  appointed,  in  1887,  complaints  precisely 
similar  to  those  made  to  the  former  Committee  were  urgently 
repeated  to  them. 

As  the  Act  of  1802  was  repealed  by  that  of  1887,  it  is  unneces-  ThcMcr- 
sary  here  to  summarise  its  clauses.     In  substance  the  oHences  ji^rks  Act 
created  by  it  were  very  nearly  the  same  as  those  existing  under  o'  1S62. 
the  later  statute,    but  it  was  vitiated  by  defects  which  have  now 
been  removed,  for,  while  it  enacted  that  the  forgery  of  a  trade 
mark  with  intent  to  defraud,  ^  or  the  false  application  of  a  trade 
mark  to  goods,"^  or  to  the  envelope  of  goods,*  with  the  like  intent, 
should  be  misdemeanours,  it  left  the  onus  of  proving  the  intent 
to  defraud  of  the  person  charged  upon  the  prosecutor,  and  it 
made  no  provision  for  the  summary  prosecution  of  these  ofTences. 
The  Act  was  also  deticient  in  omitting  to  provide  for  the  seizure 
of  falsely  marked  goods  upon  importation  from  abroad,^  and  it 
was,    moreover,    a   monument   of   complicated   and    redundant 
drafting. 

J  38  k  39  Vict.  c.  91.   The  Merchand-  »  Sec.  2. 

ise   Marks   Act,    1862,   contained   some  *  Sec.  .'>. 

provisions  as  to  civil  remedies,  namely,  *  The   Customs  Act   of   187fi,  s.  42, 

sees.  19,  21  and  22.  forbade  the   imfiortfttion  of  articles  of 

2  2")  &  2()  Vict.  c.  88.     There  were  at  foreipn  manufacture  lx«rini:  the  names, 

a  much  earlier  date  special  enactments  marks,    or    brands    of    manufacturers 

prohibiting  the   imitation   of    SheflBeld  resident  in  the  United  Kinplom,  Itc. 
marks  ;  see  below,  p.  102. 
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The  Inter  Jn  \sSi  (irent  I^rituin  ftccodeil  to  tlie  Iiiternatioiml  Convention 

national  ,  »ii  -ii.  i-in- 

fonTcntion.      lor  the    rrotectiou    of  IiKluslruil  IropiTly.  to  whic-li  all  nnpor- 

tsint  civilised  States,  rxi-i-pt  Kussia,  now  hulonf^,'  and  tlu'rel)y 
formally  en;^aj^t'd  to  co-oporato  in  the  execution  of  the  stipula- 
tions contained  in  the  Convention  and  Protocol''  agreed  upon 
between  the  original  parties  thereto,  at  Paris,  in  the  previous 
year.  By  Article  IX.  of  the  Convention  it  is  provided  that  all 
goods  illegally  l)earing  a  trade  mark  or  trade  name  may  be 
seized  on  importation  into  those  States  of  the  Union  where 
the  mark  or  name  has  a  right  to  legal  protection,  and  that  the 
seizure  shall  be  effected  at  the  retjuest  of  either  the;  proper  pui)lic 
department  or  of  the  interested  party,  pursuant  to  the  internal 
legislation  of  each  country.^  It  became  necessary,  accordingly, 
to  amentl  the  law,  and  out  of  several  Bills  introduced  into  Parlia- 
ment for  this  purpose,  the  Committee  of  the  House  of  Commons 
selected  and  amended  the  Mercliandise  Marks  Law  Consolidation 
and  Amendment  Bill,  which  subsequently  became  the  Mer- 
chandise Marks  Act  of  1887. 
The  Mer-  The  last-mentioned  Act  *  provides  tliat  any  person    shall  be 

Mrrki' Act        8"^'^y  ^^  *^"  offence,  punishable  on  indictment  or  on  summary 
of  1887.  conviction  by  fine  or  imprisonment,  who  either  (1)  forges  a  trade 

mark  by  making  or  imitating  it  without  the  consent  of  the 
proprietor,  or  by  falsifying  any  genuine  mark ;  or  (2)  falsely 
applies  any  trade  mark  to  goods,  by  ai>plying  it,  or  an  imitation 
of  it,  without  the  consent  of  the  proprietor ;  or  (3)  applies  to 
goods  any  false  trade  description,  that  is,  a  description  or  indica- 
tion as  to  the  number,  (juantity,  measure,  Arc,  or  the  place  or 
country  of  origin  of  the  goods,  or  the  mode  of  manufacturing 
them,  or  their  material,  or  as  to  their  being  the  subject  of  an 
existing  patent,  privilege,  or  copyright,  which  is  false  in  a 
material  respect ;  or  (4)  sells  or  exposes,  or  has  in  his  possession 
for  sale,  or  any  purpose  of  sale  or  manufacture,  any  goods  to 
which  a  forged  trade  mark  or  false  trade  description  is  applied, 
or  to  which  any  trade  mark,  or  imitation  of  a  trade  mark,  is 
falsely  applied.^  A  criminal  intention  on  the  part  of  the  person 
charged  is  a  necessary  element  of  each  of  the  above-mentioned 

'  .S.'C  list,  A|)|M>riiiix,  |)|).  I.'i4,  !.''.».  iiiiliculiua.s  of  oriyiii  is  set  out  cm  p.  Itio. 

*  Si-c  A|(|><'n<iix,  |i.  ITil.  *  The  Act  is  printol  jit  length  in  the 

'  The    Act  of    HrusHcJH,    Dec.     14th,  Appfmlix.  p.  lOtJ. 

1900,    aniviiding     the     Convention,    is  *  Suhsidittrj'  offunrcH,  Mich  n»  making 

referred  to  in  the  Ap|N-nrlix,  p.  ir>4.   The  dien  for  forging   trade  marks,  arc  here 

Mailrid  Convention  of  \H'Jl  as  to  faliw  passed  over. 


INTKOIUXTION.  5 

oflfences;'  hut  the  hurchn  of  ixoviii^'  thiiL  he  has  actod  with  the 
consent  of  the  proprietor  of  the  trade  murk,  or  without  intent  to 
defraud,  or  otherwise  innocently,  us  also  tlic  l.iirden  o{  ('.hI{\\Mh 
ing  any  of  the  special  excuses  allowed  Ity  tiie  Act,  is  cast  upon 
the  person  charged  as  soon  as  it  is  estahlished  that  he  has  done 
any  of  the  acts  wliich,  coupled  with  sueli  criminal  intention  and 
in  the  absence  of  thesf!  excuses,  bring  his  case  within  the  defini- 
tion of  an  otYiiu-e  under  the  statute.  The  Act,  moreover, 
forbids-  the  inii)ortation  of  goods  by  means  of  or  in  relation  to 
which  an  offence  against  it  has  been  committed,  and  also  of  all 
goods  of  foreign  manufacture  bearing  any  name  or  trade  mark 
being  or  i)urporting  to  be  that  of  a  manufacturer  or  trader 
within  the  country,  unless  it  be  accompanied  by  a  definite 
indication  of  the  country  where  the  goods  were  made  or  produced. 
It  contains  also  some  special  i)rovisions  with  regard  to  the 
marking  of  watch  cases. 

It  will  be  seen,  therefore,  that  the   Act   is  directed  against  The  Act  in 
false    marking    only.      Deceptive    marks    or    deceptive    trade  '•'■"^'^'''/'"'y 

,  .      .  '  *■  *  against  false 

descriptions  are  forbidden  by  it  to  be  placed  upon  goods,  but  marking. 

it  does  not  operate  to  make  marking  of  any  kind  compulsory, 

and  it  does  not  extend  to  eases  of  verbal  false  descriptions.^ 

The  Act  attained  a  considerable  success,  but  it  did  not  fully  The  Mcr- 
satisfy  the  trading  community,  and  three  years  after  its  passing  5iu"k«  Act 
another  Committee  of  the  House  of  Commons  were  appointed  to  (v.mmittee 
consider  its  working.     And    by  their  Report  *    the    Committee  ^^  ^'''^'^* 
stated  that,  while  there  was  a  consensus  of  opinion  that  the  Act 
of  1887  had  generally  been  most  beneficial  to  the  manufacturing 
interests  of  the  country,  and  that  the  importation  of  fraudulently 
marked  goods,  or  of  goods  bearing  a  false  indication  of  origin, 
liad  materially  diminished  since  the  Act  came  into  operation,  yet 
complaint  had  been  made  that  its  operation  in  regard  to  goods 
in  transit  to  foreign  States  had  occasioned  serious  inconvenience 
and  loss  to  the  shipping  industries.     This  conij)laint,  however, 
the  Committee  believed  to  be  ill-founded,  and  they  refused  to 
recommend  the  exemption  from  the  Act  of  the  goods  referred  to. 

The  Custom  House  authorities,  however,  by  the  Consolidated 
Instructions  of   1900,   gave   directions   under   which   goods   in 

•   Gridlcy  v.  Siclnhorne.  ')2  J.  P.  78'.>,  ^  Sec.  1<»,  below,  p.  77. 

791  ;     5    T.    L.    R.    71    (1888),    Cole-  ^  Pelow,  p.  2.5. 

ridge.  L.C.J.,and    Grantham.  .1.  ;   and  *  M.  M.  A.  Re|)ort,  1890. 
sec  below,  p.  57. 
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transit,  in  tlic  iil)soiu'e  of  information  culling  for  thoir  i-xiunina- 
tion.  ar»^  }^onoralIy  iiUowod  to  pass  witliout  scrutiny.' 

The  Connnittoe  also  refused  to  accept  eillior  a  proposal  to 
increase  the  strin«;ency  of  the  Act  l»y  providiii;,'  that  all  foreign 
goods  shouKl  he  marked  with  an  indication  of  origin,  or  a 
proposal  to  relax  it  hy  allo\vin<;  the  general  mark  "  Made 
ahroad  "  where  the  Act  now  reijuires  the  particular  country  of 
origin  to  be  signified.'^  On  the  other  hand,  with  a  view  to 
stopping  the  importation  of  adulterated  articles,  which,  if  they 
hore  no  trade  do>cription  at  all,  did  not  come  uiuler  the  Act, 
they  recommended  that  the  "  Customs  Entry,"  ^  in  which  hoth 
the  description  of  goods  imported  and  the  port  from  which  they 
come  must  he  stated,  should  he  made  a  "  trade  description  " 
within  the  Act,  and  that,  in  cases  affecting  the  general  interest 
of  the  country,  or  of  a  section  of  the  community,  or  of  a  trade, 
prosecutions  under  the  Act  should  he  undertaken  hy  the  Board 
of  Trade.  The  Merchandise  Marks  Act  of  LSDl  was  passed  to 
carry  these  proposals  into  effect.  By  an  Act  of  1894  the  Board 
of  Agriculture,  now  the  lioard  of  Agriculture  and  Fisheries,  has 
also  been  authorised  to  undertake  prosecutions.'' 

A  foreigner  who  is  the  owner  of  a  trade  mark,  acquired  as  such 
in  England  by  use  and  consequent  reputed  connection  with  its 
owner,  has  always  had  the  same  right  to  protection  in  our  Courts 
as  a  subject  of  the  United  Kingdom  '^  (unless  he  happened  to  be 
an  alien  enemy),  and  neither  the  Registration  Act  of  1875  nor 
the  Merchandise  Marks  Acts  of  1802  or  1887  conferred  any  special 
privilege  or  right  of  protection  for  their  trade  marks  or  trade 
names  upon  subjects  of  this,  as  distinguished  from  subjects  of 
other  States.  Many  treaties  existed,  moreover,  by  which  this 
country  agreed  to  give  to  the  subjects  of  other  countries  the 
same  rights  of  protection  in  respect  of  their  tragic  marks  as  were 
enjoyed  by  its  own  subjects.'"' 

When  the  Patents,  J>esigns  and  Trade  Marks  Act,  IHSM,  was 
passed,  the  International  Convention,"  already  referreil  to,  had 
just  been  drawn  up,  and  in  contemplation  of  the  accession  of 
this  country  thereto,  which   took   place  in   the  following   year,** 


•  I'ara.  :ifi,  printed  Ix-Idw,  |>.  121. 
»  .S<t;  below,  p.  «.l. 

•  .Sw  Ix'low,  jip   24,  'A'J. 

•  liclow,  p.  r>7. 

»  rh«  Culliiu  Co.  V.  lUeves,  2S   I,.  .1. 


Ch.  .'.6  (lH.-,8),  Slu.-irt,  V.-C 

•  Son  n  pajtor  pri'soiifed  to  rarli.ini<?iU, 
1872,  ('.  fiSH. 

^  Sf't'  Appcmlix,  p.  I'll. 

»  March  17th,  18;* J. 
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sec.  103  was  inserted,  willi  tho  view,  iipparently,  of  fulfilling 
the  obligations  entered  into  l)y  the  L'nite<l  Kingdom  with  tiie 
other  contracting  States  ;  hut  it  met  those  obligations  in  homi'j 
respects  very  imperfectly.^  Her  Majesty  was  empowered  hy 
sec.  104  of  the  Act  of  1883,  by  Order  in  Council,'''  to  apply  the 
provisions  of  the  above-mentioned  section,  with  such  variations 
or  additions  as  might  seem  tit,  to  any  Jiritish  possession.'* 

Sees.  103  and  104  of  the  Act  of  1883  have  now  been 
repealed  and  replaced  by  sec.  91  of  the  Patents  and  Designs  Act, 
1907.*  The  Act  contains  a  saving  as  to  Orders  in  Council  maile 
under  the  repealed  sees,  (see  sec.  98.) 

The  protection  of  the  Merchandise  Marks  Act,  1887,  extends  to 
any  trade  mark  which,  either  with  or  without  registration,  is 
protected  by  law  in  any  British  possession  *  or  foreign  State  to 
which  the  provisions  of  sec.  91  of  the  Patents  and  Designs 
Act,  1907,  are,  under  Order  in  Council,  for  the  time  being 
applicable.^ 

•  For  instance,  as  regards  the  registra-  7m.,  [1802]  3  Ch.  47-'  ;  it  H.  1'.  C  401. 

tioninthiscountryof  marks  of  foreigners  ^  See  the  list,  Appendix,  p.  1.">1. 

registrable  in  the  country  of  origin,  but  *  For  the  definition  of  British  posscs- 

not   complying  with  the  requirements  sion,  see  p.  17. 

of  a  registrable  trade  mark  under  the.  *  Printed  in  Appendix  VIII.,  p.  l.'iO. 

Registration  Acts.    See  Californian  Fig  ^  M.   M.   A.  1887,  sec.    3  (1),  p.   11, 

Syrvp   Tin.,  40  C.   D.  620;  6   R.  P.  C.  "trademark,"  and  Interpretation  Act, 

120(1888);  and  Carter  Medirirw  Co.'.s  1889,  sec.  38. 
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Section  2.— OflFenccs  npainet  the  Act 
l>fTtni(s  l>y  a  corpomtion  or  parlncnship 

1.  Forging  trade  marki 

ir;nk'  mark        .... 

what  constitutes  furpory  of  ii  tnule  m.irk 

assent  of  the  proprit't'T    . 

mark  nearly  resembling  a  traile  mark 

falsifyiiis;  a  jjcnuine  traile  mark 

2.  Falsely  applying  a  trade  mark  to  goods 

what  constitutes  an  application  to  goods 
what  is  a  false  application 

3    Applying  a  false  trade  description  to  goods 

the  Act  does  not  extend  to  false  descriptions  of  qua 

Tkade  description 

not  a  verbal  description    . 

words  forming  part  of  the  goods 

a  trade  mark  may  be  a  trade  descripti 

number      .... 

measure,  weight 

place  or  country  of  origin 

mcnle  of  manufacture 

material     .         .         .         • 

"  patent "  . 

custom  of  the  trade  . 

Customs  entry  . 
What  ifi  a  false  trade  DEscRirTios 

false  in  a  material  respect 

alteration  of  trade  description 

application  of  false  tra«le  description 

false  names  and  initials    . 

blind  names       .... 

roMVfiilioiittl  or  generic  description 

4    Causing  an  offence  to  be  committed 

itia-ster  and  wrvant  .... 

[.(•rsoriH  employe*! 

accciworim         .         .         .         .         • 

OfT'-nren  rommitted  abroad 

6    Defences  nnder  see.  2  (1) 

proof  fpf  innocence    .... 
intent  to  defraud     .         .         .  • 

giTJnjr  information  as  to  principal  offender 
evidence  of  defendant      ,         .         .         • 
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6.  Sale  or  poBsesBion  of  falsely  marked  goods    .... 

7.  Defences  ander  sec.  2  (2) 

giving;  iiiforniatioii  as  to  ]iriiici|iul  (ifTciulir 

"  otherwise  acted  innocently  "..... 

8.  Punishment   , 

forfeitiiie  ami  iK'Struction  of  the  goods    .... 

9.  Prosecution 

uiru-ial  [irosecutions  ....... 

right  to  be  tried  by  indictment        ..... 

limitation  of  time 

Vexatious  Indictments  Act  iij»i>lies  .... 

costs  .......... 

appeal       

SaviN(;  ok  otheu  pkocekdisgs 

Search  warrant    

MaUKS    OS    WATCH    CASKS 

10.  Prohibition  on  importation 

The  International  Conventions        ..... 

only  markeil  goods  are  affected 

Goods  forfeitable  under  sec.  2     .        .        .        . 

goods  bearing  English  words  or  names     . 
Goods  of  f-oreign   manufacture  bearing  British 
trade  marks  or  names 

Customs  register  of  names  and  marks 

"  made  in  Germany  "...... 

goods  in  transit  ....... 

goods  bearing  the  name  of  a  place  in  the  United  Kingd 

Customs  regulations  ...... 

proceedings  against  Customs  officers 
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A  SHORT  account  of  the  Merchandise  Marks  Act,  1887/  and 
of  the  Act  of  1862,  which  it  repealed  and  replaced,  will  he  found 
in  tlie  Introduction,"  and  the  nature  of  the  contents  and  suhject- 
matter  of  the  Act  can  be  readily  f^'athered  from  the  table  placed 
at  the  head  of  this  chapter,  and  sees.  2,  3,  4,  o.  6  of  the  Act, 
which  are  set  out  below.  The  table  of  sections  and  the  text  of 
the  statute  itself  are  printed  at  lenpth  in  Appendi.x  T.  (p.  100). 


'  This  Act  is  quoted  throughout  this 
and  the  following  chapters  as"  M.M.A. 
1887,"  and  the  Merchandise  Marks  Act, 
1891,  as  "  M.  M.  A.  1891."  The  Report 
of  the  Select  Committee  of  the  House  of 
Commons  of  1862  is  quoted  as  "  M.  M.  A. 
Rcjiort.  1862,"  that  of  the  Committee 
of  1887  as  "M.  M.  A.  Report.  1887,"' 
that  of  the  Committee  of  1890  as 
"  M.  M.  A.  Report,  1890."  and  that  of 


the  Committee  of   1897  as  •'  M.  M.  A. 
Report,  1897." 

*  As  reference  is  made  frequently 
throughout  this  book  to  the  3r<l  edition 
(190S)  of  Kcrly  on  Trade  Marks,  it  is 
shortly  refcrretl  to  as  Kerly.  The  reader 
is  al.«<i  rcferrol  to  the  shorter  book  on 
the  Trade  Marks  A.t.  I'.'n.-.  K-mIv  and 
Underbav. 


1"  IHK    MKIK  HAN  DISK    MAUKS    ACT,    1887. 

The  most  inii)()iiiuil  substantive  enactnu'iits  of  iho  Mcicljandiso 
Murks  Act,  1887,  are  comprised  in  the  sub-sees.  (1)  and  (2)  of 
sec.  2  of  tbi>  Act,  which  enunuMute  the  i)rincii»al  ofTenct'S 
against  wliich  tlio  Act  was  directed  ;  tlie  greater  part  of  the 
remainder  of  the  statute  being  directed  to  the  definition  and 
exphmation  of  the  terms  employed  in  the  sub-sections  referred 
to,  and  the  i)rovision  of  machinery  for  tlie  prosecution  and 
punishment  of  the  offences  created  by  them.  In  addition  to  the 
provisions  relating  to  these  offences,  the  Act  contains  a  very 
important  provision  (sec.  1(5)  proliihiting  the  importation  of 
deceptively  or  spuriously  marketl  goods,  and  some  special  pro- 
visions as  to  marks  on  watches  (sees.  7  and  8).  Two  subsidiary 
sections  of  the  Act,  namely,  sec.  17,  deiiling  with  the  statutory 
warranty  implied  l)y  the  sale  of  marked  goods,'  and  sec.  20, 
imposing  a  penalty  for  false  representations  as  to  royal  warrants'^ 
are  considered  in  other  chapters  of  this  work. 

Sec.  2  is  divided  into  six  sub-sections,  which  deal  respectively 
with  the  offences  against  the  Act,  (1)  and  (2) ;  penalties,  (3);^ 
destruction  of  forfeited  articles,  (4);*  appeals  against  convic- 
tions (5);^  and  prosecutions  (G).'' 

It  provided  as  follows  : — 
Offences  n.  to       <«  2._(  1 )  Everv  person  who— 

trade  marks  *'   '■ 

and  trade  "(a)  forges  any  trade  mark  ;  or 

tescnp  luDs.         ,(^i^^   falsely  applies  to  goods  any  trade  mark  or  any  mark  so 
nearly  resembling  a  trade  mark  as  to  be  calculated  to 
deceive ;  or 
"(c)  makes  any  die,  block,  machine,  or  other  instrument  for 
the  purpose  of  forging,  or  of  being  used  for  forging,  a 
trade  mark ;  or 
"(</)  applies  any  false  trade  description  to  goods;  or 
*'(c)  disposes   of   or   has   in    his   possession    any   die,   l)lock. 
machine,  or  other  instrument  for  the  purjioseof  forging 
a  trade  mark  ;  or 
"(/)  causes  any  of  the  things  above  in  this  section  mentioned 
to  be  done, 
hhall,  subject  to  the  provisions  of  this  Act,  and  unless  he  proves 
that  he  acted  without  intent  to  defraud,  be  guilty  of  an  offence 
against  this  Act. 

•  C'hnp.  III..  |i.  yi,  *  race  65. 

•  Itclow,  p.  'J'J.  «   I'agi;  71. 

•  I'age  6.*j.  *  I'agc  •).>. 
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"(2)  Every   person   who  sells,  or  ('xposes  for.  or  has  in  h\n 
possession  for,  sale,  or  any  purposi!  of  trade  or  nianufactnre,  any 
goods  or  tlun;^'s  to  which  any  forged  tradt;  mark  or  false  trade 
description  is  applied,  or  to  which  any  trade  mark  or  mark  so 
nearly  resembling  a  trade  mark  as  to  he  calculated  to  deceive  is 
falsely  applied,  as  the  case  may  be,  shall,  unless  he  proves — 
"(a)  That  having  taken  all    reasonable    precautions  against 
committing  an  offence  against  this  Act,  he  had  at  the 
time  of  the  commission  of  the  alleged  offence  no  reason 
to  suspect  the  genuineness  of  the  trade  mark,  nuirk,  or 
trade  descrij^tion  ;  ami 
"  (/>)  that  on  demand  made  by  or  on  behalf  of  the  prosecutor, 
he  gave  all  the  information  in  his  power  with  respect 
to  the  persons  from  whom  he  obtained  such  goods  or 
things  ;  or 
"  (c)  That  otherwise  he  had  acted  innocently  ; 
be  guilty  of  an  offence  against  this  Act. 

"(3)  Every  person  guilty  of  an  offence  against  this  Act  shall 
be  liable  (p.  65) — 

"  (i.)  on  conviction  on  indictment,  to  imprisonment,  with  or 

without  hard  labour,  for  a  term  not  exceeding  two  years, 

or  to  fine,  or  to  both  imprisonment  and  tine  ;  and 

"  (ii.)  on  summary  conviction  to  imprisonment,  with  or  without 

hard  labour,  for  a  term  not  exceeding  four  months,  or 

to  a  fine  not  exceeding  twenty  pounds,  and  in  the  case 

of  a  second  or  subse(iuent  conviction  to  imprisonment, 

with  or  without  hard  labour,  for  a  term  not  exceeding 

six  months,  or  to  a  fine  not  exceeding  fifty  pounds ;  and 

"(iii.)  in  any  case,  to   forfeit  to  her   Majesty  every  chattel, 

article,  instrument,  or  thing  by  means  of  or  in  relation 

to  which  the  offence  has  been  committed. 

"(4)  The  Court  before  whom  any  person  is  convicted  under 

this  section  may  order  any  forfeited  articles  to  l)e  destroyed  or 

otherwise  disposed  of  as  the  Court  thinks  fit  (p.  6.')). 

"(^)  If  any  person  feels  aggrieved  by  any  conviction  made  by 
a  court  of  summary  jurisdiction,  he  may  appeal  therefrom  to  a 
court  of  quarter  sessions  (p.  71). 

"(6)  Any  offence  for  which  a  person  is  under  this  Act  liable 
to  punishment  on  summary  conviction  may  be  prosecuted,  and 
any  articles  liable  to  be  forfeited  under  this  Act  by  a  court  of 
summary  jurisdiction  may  be  forfeited,  in  manner  provided  by 
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tlic  Siiminiiry  Jurisdiction  Aci?- :  I'lovidt'd  that  i\  person  chnrptd 
with  nn  otToncc  under  this  section  hcforo  ii  court  of  sumnmry 
jurisdiction  shftll,  on  nj)peiirinK  before  the  Court,  and  before  the 
charge  is  j^one  into,  hi'  informed  of  his  ri^^lit  to  he  tried  on 
inihctment,  and  if  he  requires  lie  so  tried  accordingly." 
Offences  by  Evnii  }><  rnon  (8.  2  (1) ). — Person  means   person  or  persons,^ 

*  °  ****  and  inchules  any  l)ody  of  persons  corporate  or  nnincorporate.* 


or  A  |«rtner- 
Bbip. 


According  to  the  letter  of  the  statute,  therefore,  a  corporation  or 
a  private  partnership,  or  trade  society,  could,  as  such,  he  convicted 
and  lined  for  an  otTence  under  the  statute  ;  and  in  various  cases 
such  convictions  liave  taken  i)lace,''  although  the  point  as  to 
whether  corporations  or  partnerships  are  within  the  statute  has 
not  been  expressly  raised  and  determined.  In  modern  cases, 
however,  no  difficulty  has  heen  felt  in  construing  statutes  so  as 
to  cast  a  duty,  which  is  enforceahle  through  the  criminal  law, 
upon  corporations,*  notwithstanding  the  objections  that  a  cor- 
poration cannot  act  except  through  its  agents,  who  have  no 
authority  to  do  any  criminal  or  other  illegal  act;^  that  a  principal 
is  never  criminally  liable*'  for  the  acts  of  liis  agent  which  he  has 
not  specially  authorised,  unless  expressly  made  so  by  statute  in 
any  particular  case;'  and  that  a  specific  criminal  intent  cannot 
be  attributed  to  a  corporation.^  It  would  be  a  serious  curtail- 
ment of  the  usefulness  of  the  Act  if  the  limited  liability  companies, 
by  which  so  much  of  the  trade  of  the  country  is  now  carried  on, 


'  r.2  &  '>.\  Vict.  c.  »;s,  s.  1. 

••'  M.  M.  A.  1SH7,  s.  3(1). 

*  Cf.  Jone*  livothrrx  case,  Times, 
Jan.  'J  and  If..  l^Hy. 

«  See  The  Qmrn  v.  Tijler,  [ISlMj  2 
y.  H.  r.MK.  and  the  ca'^»  there  cited  ; 
and  per  L«l.  Khickburn  in  PUarma- 
crutival  Sttrlettj  v.  Lontlon  and  J'torin- 
cial  Supply  AMnriatio/i,  '»  Ajip.  Cax.  at 
p.  869  (IKHl). 

*  lir  J  he  Jloyal  Hrithli  Hunk,  Ex 
partr  .Virol,  :n)e  (5.  A:  J.  387  ;  28  L.  J. 
Ch.  2.17  (IK.-.K). 

*  It  washchl  in  7'lir  Qurfn  v.  StrptwuA, 
I,.  K.  1  Q.  n.  702  (lHf,r.),  tliat  the  owner 
of  workt*  carrie<l  on  \>y  aj?ent»  for  his 
profit  might  be  indicted  for  a  nuiwinec 
cotnmitteil  by  the  agents  without  his 
knowUrtlK'C  and  agaimtt  his  general 
directions,  on  the  ground  that  the  caKC 
WM  in  *<ulj«tancc  a  civil  proceeding. 

»  ChUlwlm   T.   Loulton,  22  Q.   K.   D. 


73f.  (1SS«()  ;  Jtudtl  V.  Lura»,  [IMUj  1 
Q.  B.  408.  As  to  the  liability  of 
masters  unilcr  sec.  2,  sub-sees.  1  and  2, 
see  below,  pp.  .')!,  01. 

"  On  the  general  question  of  the 
liability  of  a  corporation  for  crimes,  see 
Hriee's  fltra  Vires.  3nl  vA..  Chap.  XIII., 
and  for  torts,  Cha|>.  XII.,  and  Buckley 
on  the  Companies  Act.s,  Itth  e<l.,  pp.  88, 
fi2.'»;  and  Jhirwick  v.  Kntjli*h  Joint 
Jfnnk,  L.  K.  2  K.x.  2.Mt  (IStW,)  ;  Ifoiild*- 
worth  V.  City  of  (iUnnjow  Hunk,  o  App. 
Cas.  .'117  (I8H(i)  ;  and  Jintinh  Mutual 
Jliinkinij  Co.  Ld.,  v.  ClnirnwtHtd  Forrxt 
Jly.  Co.,  18  y.  B.  I).  714  (1887).  all 
ca.ses  as  to  tlie  lialiility  of  a  cor|K)ralion 
for  the  fraud  of  its  agmts  ;  Corn/ord  v. 
CurltoH  Jfank.  U..  '  iH'.t'.t]  1  g.  B.  .'{92  ; 
[IlKMi]  1  y.  B.  22;  f.H  L.  .1.  y.  B.  l«»fi, 
1,020,  Parting,  ■!.,  and  C.  A.  malicious 
prc««>cution  (in  the  Court  of  Appeal  the 

Iioint    wiiH  :i)i.'iiid<ili<  <1 ). 
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could  not  be  readied  by  Ibe  p.-'cuniiuv  penalties  iiiHtituted  by  ii ; 
for  procet'tliii;^s  a<i;uiiist  tbeir  olVicer.s  for  tbeir  own  Hbarci  in 
causing  or  participating  in  tbe  offences  cliarged  niigbt  often  bo 
inade(|uate  to  stop  the  mischief  aimed  at  by  the  Act.' 

If  a  corporation  can  be  convicted  under  the  Act  and  fined, 
there  seems  to  be  no  principle  upon  which  unincorporated 
bodies  can  be  held  to  be  outside  its  operation.  And  where  all 
the  members  of  a  partnership  are  individually  guilty  of  an 
offence  there  is  no  further  difficulty  in  holding  the  partnership 
itself  liable  also,  since  its  property,  upon  which  the  line  inflicted 
would  be  levied,  is  the  property  of  the  several  partners.  A 
question  may.  however,  arise — if  some  partners  establish  on 
their  own  account  one  of  the  defences  specified  in  the  Act,  for 
instance,  show  that  they  acted  without  attempt  to  defraud, 
under  sec.  2(1),  or  that  they  complied  with  the  provisions  of 
sec.  2  (2),  (a)  and  (b),  while  others  fail  to  do  so — whether  the 
partnership,  and  through  it  the  innocent  partners,  according 
to  their  interest  in  its  property,  are  liable  to  be  fined  for  the 
offences  charged,  because  the  proceedings  have  been  taken 
against  the  firm.  The  case  is  precisely  similar  to  that  of  an 
offending  corporation  having  some  innocent  corporators ;  and,  it 
is  submitted,  the  question  must  be  answered  in  the  affirmative. 

As  regards  persons  employed  on  behalf  of  others,  see  sec.  6.^  Liability  of 

"  ^  '^      •'  .       servants  ami 

That  section   does  not  apply  to  offences  under  the  clauses  in  workmen, 
sec.  2  (1)  (a)  and  sec.  2  (1)  (e),'  although  it  is  difficult  to  see 
why  it  should  not.     And  as  regards  the  acts  of  a  servant,  done 
in  obedience  to  the  instructions  of  his  master,  see  sec.  19  (3).^ 

Sec.  2(1)  deals  with  three  groups  of  offences:  forging  trade 
marks,  (a),  (c),  and  (e) ;  falsely  applying  trade  marks  to  goods  (b) ; 
and  applying  false  trade  descriptions,  (d) ;  the  general  clause  (f) 
adding  the  following  offence — causing  any  of  the  other  offence? 
to  be  committed. 

'  See  per  Dennian,  ("..J.,  in  Thr  (^i/rot  representations  by  its  servants  authorise*! 
V.  (rretif  Xorth  of  Emjland  liij.  Co.,  9  to  !*ell  its  goods  resulting  in  passing  off 
Queens  Bench  Rep.  HI5  ;  16  L.  J.  M.C.  its  goo«ls  as  those  of  another  person  : 
16  (1846).  A  company  registered  under  GricrxonjUiUuiui  t^'  Co.,  Ld.  v.  Uirming. 
the  Companies  Acts  can  be  convicted  of  ham  Hotrl  und  Jirxtaurant  Co.,  Ld.,  18 
an  offence  under  sec.  6  of  the  Sale  of  U.  I'.C.  l.">S(iy<»I).  Buckley,  J.  :  in  that 
Food  and  Drugs  Act,  187.1,  //kvm  rea  case  the  representations  were  made  con- 
not  being  necessary:  Pcarks,  Gun^iton  trary  to  express  instructions.  See  also 
cf  Tee,  Lii.  r.  Ward,  [1902]  2  K.  B.  1.  Ha'rana  Cigar.S^c.  Factories  Lfd.y.ryfRn 
Sec  also  Laider  v.  I-Ajan,  [1901]  2  I.  R.  (190.-)).  Ld..  26  U.  P.  C.  473  (1909).  C,  A. 
589,  Sale  of  Poisons  (Ireland)  Act,  1870.  »  "  Persons  employed,"  p.  52, 
A  corporation  is  civilly  liable  for  mis-  '  Page  51. 
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1.  Forging  Trade  Marks. 

Sec.  2  (1).  "  (ft)  Forges  any  tnulr  iiiiirk  ; 

"  (c)  Makes  any  dio.  Mock,  iiiachine,  or  other  instrument 
for  the  purpose  of  for^iiif^,  or  of  heing  used  for  forging,  a 
trade  mark  ; 

"(e)  Disposes  of  or  has  in  his  possession  any  die,  block, 
machine,  or  other  instrument  for  the  purpose  of  forging  a 
trade  mark." 
What  is  a  Trad-  Mark.^ — For  the  purposes  of  the  Act — 

"  Tlie    expression    '  trade    mark '    means    a    trade    mark 

registered  in  tlie  Register  of  Trade  ^^arks  kept  under  the 

Patents,  Designs,  and  Trade  Marks  Act,  1883,  and  includes 

any  trade  mark  which,  either  with  or  without  registration, 

is  protected  by  law    in  any   British  possession  or  foreign 

State  to  which  the  provisions  of  the  103rd  section  ^  of  the 

Patents,  Designs,  and  Trade  ^farks  Act,  1883,  are,  under 

Order  in  Council,  for  the  time  being  applicable."  ^ 

The  parts  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883, 

relating  to  trade  marks,  together  with   the  amending  sections 

of  the  Act  of  1888,  have  been  repealed  by  the  Trade  Marks  Act, 

1905, •'   with    certain    exceptions,  of   which   sec.    11)3  was  one.* 

The  register  is  now  kept  under  sec.  4  of  the  Trade  Marks  Act, 

1005,  and  by  sec.  G  the  register  of  trade  marks  existing  at  the 

date  of  the  commencement  of  the  Act.  and  all  registers  of  trade 

marks  kept  under  previous  Acts  which  are  deemed  part  of  the 

same  book  as  such  register,  are   incorporated    with  and  form 

part  of  the  register.     13y  virtue  of  sec.  38  of  the  Interpretation 

Act,  1889,^  references  in  the  Merchandise  Marks  Act,  1887,  to 

the  provisions  of   the  parts  of  the  Act  of  1883  repealed  and 

re-enacted    by    the   Act   of    1905    must   now    be   construed   as 

references  to  the  provisions  of  the  Act  of  1905. 

For  the  purposes  of  the  Act  of  1905,  a  trade  mark  is  defined 
to  mean  a  murk  used  or  proposed  to  be  used  upon  or  in  con- 
nection with  goods  for  the  purpose  of  indicating  that  they  are 
the  goods  of  the  proprietor  of  such  trade  mark  by  virtue  of  the 

'  Kcc     below,     |».     It'i,     anil      Kirly,  ratciilh  and    Dcsi^rns  Act,  lltd".  an«l  is 

Chap.  XX.,p.  67fi.  nplactd  by   kcc.   lU   of   that  Act;   sec 

»  8cc.  3  (1).     Appcn<lix.  p.  ir,0.  bdc.w.  p.  16. 

•  B  Kdw.  VIl.,  c.  ir..  *  :.2  ii  liW  Vict.  c.  C.3. 

*  8t<-.    10.3   i»   HOW   repealed   by  the 
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manufacture,  selection,  certification,  tleiilin<;  with,  or  offering  for 
sale  (sec.  3). 

The  question  what  marks  are   ref,'i8trai»le  as  tradt;  marks  is   lut'ihtcrwl 
not  within  the  scope  of  this  hook,  init  comes  under  the  law  of  "^''''  " 
trade  marks.'     Any  entry  made  on  the  ref^ister  without  sufficient 
cause  or  wroiif^ly  remaininf,'  on  the  ref^'ister  may  he  expunj^fd 
or  varied  hy  the  Court,  ui)on  application,  under  sec.  3/3  of  the 
Trade  Marks  Act,  1005.'- 

Proof  of  registration  is  effected  hy  a  copy  of,  or  extract  from, 
the  register,  purporting  to  he  signed  hy  the  liegislrar,  and 
sealed  with  the  seal  of  the  Patent  Ofltice,''  or  hy  a  certificate 
purporting  to  he  under  the  hand  of  the  Piegistrar.^ 

The  question  may  arise  whether  registered,  in  the  ahuve  Where  the 
definition,  means  only  "  actually  registered,"  or  means  "  properly  l^^properly 
registered."  It  is  suhmitted  that  registered  in  fact  is  the  true  registered, 
construction,  for  any  other  would,  to  a  great  extent,  defeat  the 
operation  of  the  Act.  It  cannot  have  been  intended  that,  in 
the  summary  proceedings  before  two  justices  contemplated  hy 
the  Act,  inquiries  should  he  entered  upon,  such  as  those  under- 
taken on  applications  under  sec.  35,  to  remove  trade  niarks 
from  the  register :  for  instance,  inquiries  whether  a  registered 
trade  mark  was  a  common  mark  or  a  descriptive  mark,  or 
whether,  if  registered  as  an  old  mark,  it  was  in  fact  used  as 
registered  before  the  13th  of  August,  1875.^  A  similar  question 
arises  with  regard  to  "  the  proprietor  "  of  a  registered  trade  mark/' 
By  sec.  40  of  the  Trade  Marks  Act,  1905,  in  all  legal  proceedings 
relating  to  a  registered  trade  mark  the  fact  that  a  person  is 
registered  as  proprietor  of  such  trade  mark  is  prima  facie 
evidence  of  the  validity  of  the  original  registration  of  such 
trade  mark  and  of  all  subsequent  assignments  and  transmissions 
of  the  same  ;  and  by  sec.  41  of  the  same  Act  the  original  registra- 
tion is  after  the  expiration  of  seven  years  from  the  date  of  such 
original  registration  (or  seven  years  from  the  passing  of  the 
Act,  whichever  shall  last  happen)  to  be  taken  to  be  valid  in  all 
respects,  unless  such  original  registration  was  obtained  by  fraud, 
or  unless  the  trade  mark  offends  against  the  provisions  of  the 

'  Sees.  0  and  r.2  of  the  Act  of  1905  ;  ^  ^ct  of  190.=),  sec.  50. 

Kerly,  Chap.  VIII.,  p.  128.     As  to  the  ♦  Ibid.,  sec.  51. 

cflFcct  of  registration,  see  sees.  38  to  41,  *  See     Kerly,     Chap.    XI..     p.    27tl. 

Kerly,  Chap.  XII.,  p.  321.  "  Rectification  of  the  Kegister." 

2  kerly,  Chap.  XI.,  p.  27C.  «  Below,  p.  18. 
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Act.  e.p..  fts  being  cnlculatoil  to  deceive.'  Sec.  11  contains  a 
proviso  saving  the  rights  of  persons  whose  user  of  the  mark 
extends  hack  anterior  to  the  user  of  the  registered  trade  mark. 
Subject  to  the  provisions  of  sec.  41,  and  to  any  limitations  and 
conditions  entered  upon  tlie  register,  the  registration  of  a  person 
as  proprietor  of  a  trade  mark,  if  valid,  gives  to  such  person  the 
exclusive  right  to  the  use  of  such  trade  mark  upon  or  in  con- 
nection with  the  goods  in  respect  of  which  it  is  registered."'^ 
Persons  concurrently  registered  as  a  rule  acquire  no  rights 
against  one  another  by  virtue  of  registration.  In  prosecutions 
under  (a),  (c),  or  (e)  of  sec.  2  (1)  of  the  Merchandise  Marks 
Act  it  is  sufficient  so  far  as  the  trade  mark  is  concerned 
to  prove  that  the  trade  mark  is  registered.  No  doubt,  if  a 
plausible  claim  for  rectification  were  seriously  put  forward 
in  criminal  proceedings  based  upon  a  registered  trade  mark,  an 
adjournment,  to  enable  an  application  to  the  High  Court  to  be 
made  under  sec.  35,  would  be  granted  pending  the  result  of 
such  application.  And  the  existence  of  such  a  claim  might  of 
itself,  in  many  cases,  be  sufficient  to  negative  the  intent  to 
defraud,  which  is  an  element  of  each  of  the  ofi'ences  under  the 
M.  M.  A.,  sec.  2  (1),  or  to  show  that  the  person  charged  had 
acted  innocently,  within  the  meaning  of  the  M.  M.  A.,  sec.  2  (2). 

The  M.  M.  A.  The  Act  of  18G2  applied  only  to  trade  marks  as  defined  by  the 
Act."*    No  register  of  trade  nuirks  existed  when  the  Act  was  passed. 

L'nrcjri.stcre<l        Unregistered  trade  marks  within  the  United  Kingdom  are  not 

trade  marks.  j  i         i  ,  i        i  i 

protected  by  the  Act  as  trade  marks,  but  they  are  in  many  cases 
protected  by  the  provisions  relating  to  the  application  of  a  false 
trade  description  under  the  extension  of  that  term  contained  in 
sec.  3  (2)  and  (3).*  The  number  of  such  trade  nuirks  in  use 
was  at  the  date  of  the  passing  of  the  M.  M.  A.  very  large, 
exceeding,  it  was  said,  the  number  of  registered  trade  marks,** 
and  it  is  still  considerable.  Infringements  of  them,  in  general, 
can  be  restrained  in  actions  for  "passing  ofT " "  even  where, 
under  sec.  42''  of  the  Act  of  l'.MJ5,  they  do  not  form  the  subject 
of  an  action  for  infringement,  properly  so  called. 
'  '''l        Sees.  103  and   101  of  the  Patents,  Designs  and  Trade  Marks 

arr  iT.j.-n.i.m.        i   Kcrlv,  ('ha|..  X 1 1,  p.  .'L'l .   'Effect  Mr.  Courtcnny  Hoylc.  y.j.  liMt,  420.    The 

of  Ke((iHtrntioti."  bulk  of  llio  coftoii  iimrks  were  unrcgis- 

»  .Sec.  39.  tcriHl ;  evidence  <>(  Mr.  WriKlit,  Q.^USl. 

»  2r,  it  '26  Vict.  c.  88,  »cc.  2.  <>  Kcrly.  ('Iia|).  .WI.,  p.  i:?. 

*  Sec  V»flovr,  pp.  4:i— 47.  '    Ibi.l..  Cliap.  XII.,  p.  XH. 
<  M.  M.  A.  tieport,  l>i)i7,  evideaco  of 


I'ollcIN);    'l-KADK    MAUKS.  17 

Act,  1883  (International  and  Colonial  arrangements),  and  the 
amendin;:^  suction  of  the  Act  of  1885,^  liavo  boon  niixjulcd  hy  tln^ 
Patents  and  Desif^ns  Act,  1907,''^  but  conventions  and  ()r(l<!rs  in 
Council  made  under  the  repealed  section  mid  in  forcu  ai  the 
couiuiencement  of  the  last-mentioned  Act  continut;  in  force,  and 
may  be  repealed,  altered,  or  amended  as  if  made  under  that  Act.'' 
Sec.  91  of  the  Act  of  1907  in  substance  re-enacts  the  repealed 
sections.  It  will  be  found  set  out  in  the  Appendix,  with  a  list 
of  the  foreign  States  and  British  possessions  with  respect  to 
which  Orders  in  Council  have  been  made.^ 

"  Britisli  possession,"  in  the  definition  of  a  trade  mark,  means  Trade  marlcs 
any  part  of  his  Majesty's  dominions,  exchisive  of  the   United  jl!,s^2»8. 
Kingdom,  and  where  parts  of  such  dominions  are  under  both  a 
central  and  a  local  legislature,  all  parts  under  the  central  legisla- 
ture are,  for  the  purposes  of  this  definition,  to  be  deemed  one 
British  possession.'' 
By  sec.  9  — 

"  In  any   indictment,  pleading,  proceeding,  or  document   How 
in  which  any  trade  mark  or  forged  trade  mark  is  intended  to  pf^^d'n^  '° 
be    mentioned,     it    shall    be    suflicient,     without    further 
description  and    without  any   copy   or  facsimile,  to   state 
that    trade  mark     or    forged   trade  mark    to   be    a  trade 
mark  or  forged  trade  mark." 
Forges.] — By  sec.  4 — 

"A  person  shall   be  deemed  to  forge  a  trademark  who    what  is 
either —  ,„.1„  ^„, 

"  (a)  without  the  assent  of    the  proprietor   of  the  trade 
mark    makes  that  trade  mark  or  [a']  ^  a    mark    so 
nearly  resembling  that  trade  mark  as  to  be  calculated 
to  deceive ;  or 
"  (b)   falsifies     any    genuine     trade   mark,    whether    by 
alteration,  addition,  effacement.  or  otherwise; 
and  any  trade   mark   or  mark  so   made  or  falsified  is   in 
this  Act  referred  to  as  a  forged  trade  mark. 

"  Provided  that  in  any  prosecution  for  forging  a  trade 
mark,  the  burden  of  proving  the  assent  of  the  proprietor 
shall  lie  on  the  defendant."^ 

»  Sec.  6.  Vict.  c.  63),  s.  18  (2). 

*  Sec.  98.  "  [ai]  is  not  in  the  Act. 
'  Proviso  to  s.  98  (1).  ^  Below,    p.     5G.     C{.     sec     .'>    (3), 

*  Page  UO.  p.  23. 

*  Interpretation  Act,  18S9  (.")2  k  53 
M.M.  2 
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18  Tin;  MKKCHAN'insi:  m.\i:ks  act,  1.SS7. 

So  tljat  the  plirnso  covers  ihe  throe  distinct  olTences,  (a),  [ii'] , 

rtiul  (1)). 

K.  rv'trv  ,.f  n         At  cominoii   liiw    tlie  offence   of   forgery    is    the  luftking   or 

trade  mark  Ht   ,^it,^>ration  of  II  wriijni' or  document  to  the  i)rejudice  of  another 
common  law.  '^  »      J 

person's  ri^ht  with  intent  to  defraud.'  and  a  trade  mark  is  not 
a  writinj,'  or  document  within  the  definition.''^  But  the  sale  of 
^oods  under  a  spurious  mark,  which  the  vendor  knew  to  he 
spurious,  has  heen  held  in  many  cases  to  constitut(!  ohtainin^ 
money  hy  false  pretences.*'' 

In  11.  V.  Sniitli,'^  where  the  prisoner  was  cliarj^ed  with  having 
forged  imitations  of  Berwick's  haking  powder  lahels,  Pollock, 
C.B.,  said  :  "  The  issuing  of  this  wrapper  without  the  stuff 
within  it  would  he  no  offence.  In  the  printing  of  these  wrappers 
there  is  no  forgery ;  the  real  ofi'enee  is  the  issuing  them  witli 
fraudulent  matter  in  them."  ^  The  offence  under  theM.  M.  A. 
is,  however,  complete,  whether  the  forged  trade  marks  be  applied 
to  goods  or  not,  unless  intent  to  defraud  is  disproved.  The 
application  of  a  trade  mark,  whether  forged  or  genuine,  to  goods 
other  than  the  goods  of  the  proprietor  of  the  trade  mark  is  an 
offence  under  ss.  2  (1)  (h),  2  (1)  d,  and  3  (2). 
The  j.ro-  (a)  I'hc    ]>r<)}nittor] — is    the   registered    proprietor,^   or     his 

prietor.  assignee,  who  is  possessed  of  the  goodwill  of  the  business  for 

which  the  trade  mark  in  question  was  acquired  and  used.''  It 
has  been  held,  in  civil  cases,  that  the  assignee  of  a  registered 
trade  mark  need  not  register  the  assignment  before  commencing 
proceedings  to  restrain,  or  to  obtain  damages  in  respect  of  an 
infringement,"  and  the  rule  will,  no  doubt,  apply  also  in 
proceedings  under  the  M.  M.  A,  The  (juestion  whether  a 
defendant  charged  under  the  Act  can  go  behind  the  Register  and 
deny  the  title  of  the  registered  proprietor  has  already  been 
referred  to.*' 

•  Not  neccRsarily  to   (Iffrnud   ii   par-  C".  ('.  K.  (1S57). 

ticulnr   |icrhon.     '24    li   2.")    Vict.    c.  W,  *  C'f.    the    civil   case   of    Farina    v. 

H.  44  ;  Arch»x)l.I,  2:<rd  ed.,  p.  718.  Silrrrlock,  citcti  Wlow,  p.  I't. 

'■«  //.    V.  .S///i7/«,  M   Cox,  32;  27    L.  .1.  «  Act    nf    UK):.,    sec.    I.       Cf.     Kcrly. 

M.  C.   22.1  (\x:>K),  C.  C.  11.;  Scb.   Dig.  p.  ()7. 

\i.  89,     hy-e  ulw  //.  v.  Clom,  7  <'ox,  4U4  ;  "  Ibitl.,  sec.  22  :   Kcrly,   Cliap.   XIII., 

27   L.   J.    M.    C.  54,    C.  (*.   11.  (1H.17).  p.  .34.1.     Aiwifrnmciit  and  Ucvolutic.n  ».f 

itriitatiiin  of  painter's  name  on  copy  of  Trade  MiirkH. 

H  picture.  '  Jfilr,-  v.  Ilemihau-.  M   ('.  D.  ,323;  3 

»  //.  V.   Dundat,  6  Coat,  .3H0  (18KU) ;  U.  1'.  C.  l.'i  (ISHi*,).  North.  J.     See,  how- 

n.  V.  Ardlry,  L.  K.  1  C.  C.  U.  .3ol  (1H7I)  ;  ever,  Kcrly,  p.  3M7. 

Srl».  l)ig.  "  Kulftc  I'rctcncc*. "     ff.  11.  v.  "  Ante,  ji.  \o, 
Atdlry.  7  f'ux.  .312  :  20    I..  .J.  M.  C.  .»<». 


FORGING    TKADK    MARKS.  \ 'j 

"  rr<)i)rict()r "    iiicliuk'S    any   Ijody    of    jxrsotm,    corporate   or 
unincorporato.' 

Without  thr  assent  <ij  the  I'roinirtor,  ((<•,] — Tlie  (»wiicr  of  goods  AKM;rit  of  ihc 
of  tli(3  kind  which  a  trade  mark  is  properly  used  to  indicate— that  i'^"!"""""'- 
is  to  say,  goods  of  the  iiianufactiire  or  selection,  Scc.,^  of  the 
proi)rit'tor  of  the  trade  mark — and  of  the  class  for  which  the 
trade  mark  is  used,  is  entitled  to  apply  the  trade  mark  to  them. 
He  may,  for  instance,  lawfully  replace  soiled  lahels,''  or  refill, 
with  the  proprietor's  goods,  stamped  hottles  or  cases,  and  he  may 
label  goods  purchased  in  bulk,  and  broken  up  into  smaller 
quantities,  with  the  vendor's  mark.^  AVhere  such  goods  have 
been  purchased  of  the  proprietor,  it  is  submitted,  he  would  be 
estopped  from  denying  his  assent  to  the  use  of  the  trade  mark. 
In  any  case  such  use  would  not  be  use  with  intent  to  defraud. 
And  if  it  were  shown  that  the  marks  made  by  the  person  charged 
were  made  solely  for  such  use,  he  would  not,  it  is  submitted,  be 
guilty  of  an  otience  under  the  Act.  In  Farina  v.  Siln-rlock,^ 
Lord  Cranworth  held  that  the  defendant,  a  printer,  who  copied 
the  Farina  Eau  de  Cologne  labels,  was  not  guilty  of  infringe- 
ment if  he  established  his  allegation  that  he  printed  the  copies 
only  to  replace  worn-out  labels  properly  used  in  connection  with 
the  plaintiff's  scent ;  but  this  he  in  fact  failed  to  do.^ 

[a^]  So  ncarhi  resemhlinii,  rfr.] — This  is  taken  from  the  civil   Makings 
law    with   regard  to  trademarks.''      Such    resemblance    is    the  ■"•'""'' "<^''ly 

...  .  R-sembling  a 

test  of  mfrmgement  where  a  mark  is  not  actually  copied.'  The  tnule  mark, 
persons  whom  the  alleged  spurious  mark  must  be  calculated  to 
deceive  are,  in  actions  for  infringement  or  passing  off,  taken  to 
be  any  class  of  probable  purchasers  of  the  goods  in  connection 
with  which  the  marks  are  to  be  used,  whether  the  immediate 
purchasers  from  the  manufacturers,  the  ultimate  purchasers  from 
the  last  retailers,  or  intermediate  purchasers.  Foreign  purchasers 
are  to  be  considered,  if  the  marks  circulate  in  foreign  markets, 
and   the  bearing  of  their   probable   ignorance  of   the   Engli.sh 

'  Sec.  3  (1).  Kekewich.    J.  ;   and    Kcrly,     j>p.    31M, 

»  Kerly,  Cliap.  II.,  p.  T)'^.     Definition  .30.".. 

of  trade  mark  in  see.  3   of  the  Act  of  »  30  L.  T.  242  ;  31    L.  T.  OH.  Q.   15.  ; 

l'»0.-.,  anto,   p.    14:    and    Kerly,  Chap.  and  4  K.  &  J.  6.->0.  Wo«l,  V.-C. 

XIX.,  p.  5(;9.  «  Sec.    72   of   the  Act  of    1883.  now 

*  Farina  v.  Silverloch,  1  K.  &  J.  501* ;  replaced  by  sec.  19  of  the  Act  of  190.'». 
24  L.  J.  Ch.  632  ;  6  De  G.  M.  &  G.214  ;  '  Kerly,   Chap.    XV..   p.    400.     And 
26  L.  J.  Ch.  II  (1855),  Wood.  V.-C,  and  see    the    rules    of    comparison     stated 
Cranworth,  C.  in  Kerly,  pp.  237—256. 

*  Condy  v.  Taylor,  56  L.  T.  891  (1887), 

0._^ 


THK    MKIliHANKHK    MARKS    ACT,    ISMT. 

lan^uARC  uj)ou  the  quoslion  whether  the  resemhlance  hotween  the 
marks  before  the  Court  is  cftlcuhitotl  to  deceive  is  also  material. 
Tiiero  srems  no  ^roiiiui  for  holding;  tluit  Imyers  within  llie  United 
Kingdom  only  are  to  he  considered  in  the  application  of  the  Act. 

Where  a  trade  description  is  used  only  so  as  to  he  hrou<^ht  to 
the  notice  of  expert  dealers  in  the  goods  to  which  it  is  applied,  it 
is  not  treated  by  the  Custom  House  authorities  as  false  or  falsely 
ai»plied,  under  sec.  16  of  the  Act,  if  it  does  not  deceive  such 
dealers,  although  it  might  deceive  the  buyers  who  have  no  expert 
knowledge.*  It  may  be  assumed  that  a  corresponding  con- 
struction would  be  applied  in  the  case  of  marks  which  nearly 
resemble  trade  marks. 

The  phrase  "  so  nearly  reseml)ling,"  etc.,  appears  also  in  sec. 
2  (1)  (b)  and  sec.  5  (3).  In  sec.  3  (2)  the  words  used  are 
"  calculated  to  lead  persons  to  believe  that  the  goods  (to  which  a  false 
trade  description  is  applied)  are  the  manufacture  or  merchandise 
of  some  person  other  than  the  person  whose  manufacture  or 
merchandise  they  really  are."  This  is  the  deception  a  forged  or 
false  trade  mark  is  calculated  to  produce,  and  it  is  dithcult  to  see 
how  the  more  general  expression  "  calculated  to  deceive  "  in  the 
present  and  the  first  above-named  sub-sections  can  have  any 
different  meaning. 
FaUifjinga  (b)  FalsifU's  anjf  (jeiinine  trade  mark.'\ — The  assent  of  the 
proprietor-  is  no  defence  under  this  head — that  is,  unless  it  in 
fact  negatives  any  intent  to  defraud. 

The  sub-section  reproduces  the  substance  of  part  of  sec.  5  of 
the  Act  of  18G2. 

An  alteration  of  a  genuine  trade  mark,  such  as  to  make  it 
resemble  another  registered  trade  mark,  might  fall  undt'r  (a) 
or  [a']. 

Thtt  retailer  of  goods  bearing  a  traile  mark  nii;;ht  alter  the 
mark  with  intent  to  pass  otT  it,  and  the  goods  upon  which  it 
appeared,  as  his  own.  The  u.se  of  a  trade  mark  so  altered  would 
fall  within  sec.  2  (1)  (b)  and  sec.  5  (1)  (d)  as  a  false  application 
of  the  trade  mark,  and  it  might  also  amount  to  the  application 
of  a  false  trade  description  within  sec.  2(1)  (d)  and  sec.  3  (2). 
The  sub-section  is  probably  intended  to  meet  eases  of  fraudulent 
alterations,  such  as  that  suggested,  where  no  use  or  application 
can  be  proved. 

'  fScc  t^l<^w.|).  MS.  AJxjvc,  p.  V.K 


trade  mark. 
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2.  Falsely  Applying  a  Trade  Mark  to  Goods.  8cc,  2(1). 

"  (1))  Falsely  applies  to  goods  any  trade  mark,'    or    any 
mark     so    nearly    resembling^   a    trade    mark    as    to    be 
calculated  to  deceive." 
Goods.'} — This  is  defined   by    sec.    :i  (1)   to    mean    anything  (uKxla. 
which  is  the  subject  of  trade,  manufacture,  or  merchandise. 

Trade  marks  are  registered  only  for  definite  classes  of  goods,^ 
and  the  rigiits  of  the  proprietor  of  a  trade  mark  are  restricted  to 
goods  of  the  class  for  which  it  is  registered,  and  for  which  it  is 
actually  used  or  intended  to  be  used.  He  can  have  no  right  in 
respect  of  its  user  upon  goods  in  which  he  does  not  deal.^  It 
is  submitted,  ujjon  the  same  principle,  that  it  would  not  be  an 
ofTencG  under  this  head  to  apply  a  trade  mark  registered  for 
cotton  goods,  for  instance,  to  ironware,  witiiout  the  assent  of  the 
proprietor  of  the  trade  mark,  even  if  such  use  could  be  held  to 
be  a  use  with  intent  to  defraud. 

Where  a  trade  mark  is  falsely  applied  the  offence  is  constituted 
apart  from  deceit  or  probability  of  deception,  unless  the  defendant 
proves  that  he  acted  without  intent  to  defraud.^ 

Applies  to  Goods.]  —By  sec.  5 —  Sec.  5  (IV 

"  (1)  A  person  shall  be  deemed  to  apply  a  trade  mark  or  a  Aiijiiying 
mark  or  a  trade  description  to  goods  who —  descriptions. 

"  (a)  applies  it  to  the  goods  themselves  ;  or 
"  (b)  applies  it  to  any  covering,  label,  reel,  or  other  thing 
in  or  with  which  the  goods  are  sold  or  exposed  or  had 
in   possession   for   any   purpose    of    sale,    trade,    or 
manufacture  ;  or 
"  (c)  places,  or  encloses,  or  annexes  any  goods  which  are 
sold  or  exposed  or  had  in  possession  for  any  purpose 
of  sale,  trade  or  manufacture,  in,  with,  or  to  any 
covering,  label,  reel    or  other  thing  to  which  a  trade 
mark  or  trade  description  has  been  applied ;  or 
"  (d)  uses  a  trade  mark  or  mark  or  trade  description  in 
any  manner  calculated  to  lead  to  the  belief  that  the 
goods    in    connection    with    which    it    is    used    are 

»  Page  14,  "trade  mark."  *  Thwaitc.t  v.  McEcilly.  21   R.  P.  C. 

2  Pajie  19,  "so  nearly  resembling.'  397   (1904),    L.JJ.   Ireland,  a  decision 

^  Act  of  1905,  sees.  8  and  26  ;  Kerly,  under  sec. 2  (2).  Qi.WmdUy  v.  Morr'tMni^ 

Chap,  v.,  p.  103.                                     '  21   R.  P.   C.    349   (1904).   <'•.     :"   <c<5.. 

*  Kerly,  p.  327.  Scotland. 
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Sec.  r.  (2). 
I'oTcrinR. 


desiRimtod  or  described  l>y  that  tnide  mi\rk  or  nmrk 

or  trade  description. 

*' r2.)  The    exi)re.ssion   'covering'   includes    any  stopper, 

cask,    bottle,    vessel,    box,    cover,  capsule,  case,  frame,  or 

wrapper:  aii<l  the  expression  'label'  includes  any  band  or 

ticket. 

"  A  trade  mark,  or  a  mark,  or  trade  description,  shall  be 

deemeii  to   be  applied    wholhcr   it   is  woven,  impressed,  or 

otherwise  worked  into,  or  annexed,  or  allixed  to   the  goods, 

or  to  any  covering,  label,  reel,  or  other  thing."  ' 

Sub-sec.  (1)  (c)  covers  sucli  cases  as  the  retilling  of  bottles  to 

which  a  trade  mark  or   trade  description    has    previously  been 

applied."^ 

Sub-sec.  (1)  (d)  is  exceedingly  general  in  its  terms.  It  lias 
been  held,  in  cases  of  trade  description,  to  extend  to  a  description 
in  an  invoice  sent  with  or  immediately  after  the  goods, ^  even 
where  the  description  was  originally  made  verbally,  and  was 
added  to  the  invoice  at  the  request  of  the  purchaser  of  the 
goods.* 

A  trade  description  is  not  "applied"  to  goods  within  the 
meaning  of  the  Act  unless  it  is  physicall}'  applied.^ 

In  Start'tf  v.  Chiluorth  (Junpoudir  Co./'  the  false  trade 
description  was  painted  on  the  barrels  in  which  gunpowder  was 
delivered  by  government  contractors  to  the  government  agents. 

The  words  "  calculated  to  lead  to  the  belief,"  etc.,  at  the  end 
of  the  sub-section,  may  be  compared  with  the  correspoiuling 
words  "calculated  to  deceive,"  used  elsewhere  in  the  Act.' 


'  For  Bcc.  r»  (H),  see  next  pane.  As  to 
what  ia  a  Butlicicnt  applicatioti  of  a 
Hpuriouit  tra<le  mark  to  k<*o1»  to  con- 
Btitute  an  infrin>,'i'nient,  hoc  Kcrly, 
p.  39:.. 

■•«  Ah  in  Wood  v.  Jtiinjf**,  24  g.  11.  \). 
102  (1H.S".»).  a  c.mc  unckr  the  Act.  See, 
al*..  ThwaitfM  t.  Mr /.'villi/,  2!  K.  1'.  ( '. 
:M,  L..1J.  (Ireland)  (I'.hi4),  and  Wooll,;j 
V,  MorriMon.'n  U.  1'.  ('.  34y,  (U.  of  .Scss., 
Hcolland  (ll»04);  thf  Covcnt  (Innlcn 
caiiwj,  Munro  v.  Hunter,  21  11.  I'.  C  2'JC 
(HMJ4).  Cliannell,.!  ;  Major  v.  Franklin. 
[I90H]  I  K.  U.  712  ;  25  U.  1'.  C.  40i; ;  and 
the  infriDKcmcut  caMcs  cited  in   Kerly. 

p.  yj:>. 

•  Hu<id  r.  LuraM,  [18'J1]  1  Q.  1».  40M, 
I'ollock  and  Chnrle*,  JJ. 


«  (hp/tcu  V.  Moor,-  (No.  1),  [IS'JS]  2 
Q.  H.  3(iO  ;  f,7  L.  .1.  Q.  B.  tWH.  An<l  see 
Cameron  v.   Wiijijin*,  [lUUl]  1  g.  \\.  I. 

'  Lnnijley  v.  Jtombay  Tea  Co.,  Jjd., 
[IIMHJ]  2  Q.  H.  4r>U  ;  G'J  L.  .1.  Q.  H.  7.'>2, 
(trantham  and  (^hanncll,  .1.).  In  a 
Scotch  case  the  ofTcnce  was  hchl  to  have 
Ix-cn  committed  although  the  defendant, 
while  ap|>ropriatiiij;  the  trade  murk  and 
l>ottlci«  of  tlic  prosecutor,  put  his  own 
ialwls  on  the  l>ol ties  as  well  :  Jiurn*  v. 
Turner,  2.'>  Ct.  of  ."^css.  fa.,  4th  scr.,  3H 
(ISyS),  L«inl  .Instice  Clerk  Kinpthurgli, 
1,<1.  Travner,  Ld.  Moncrciff. 

*  24  Q.  M.  1).  W  (IHSS),  Coleridge, 
I,.<'..|..  and  Mathew,  J. 

'  .See  alx»vc,  p.  lU. 


APrLVIN<;    A    FALSK     IIIADK    DKSCIUITIOX    K)    (JOODS.  l!3 

Fulsrlif  appliis,  dr.] — 13y  sec.  5 — 

"  (3)  A  person^    shall    be    tleeraed  to    fal.s(;ly    upply    to 

goods'-   a   trade   mark   or   mark,  who  without  the  assent  of 

the    proprietor'   of    a    trad*.'     mark'   api)lie.s^    such     trade 

mark,  or  mark  so  nearly  resembling  it  as  to  bo  calculated  to 

deceive ; ''    but    in   any  prosecution   for  falsely  applying,'  a 

trade  mark  or  mark   to    goods,  the  burden  of    proving  the 

assent  of  the  i)roprietor  shall  lie  on  the  defendant."" 

This    sub-section  corresponds    to    sec.    4   (a),"    defining    the 

offence  of  forging  a  trade  mark.     The  reference  in  it  to  a  mark 

resembling  a  trade  mark  is  redundant,  as  to  falsely  apply  a  mark 

so  nearly  resembling  a  trade  mark,  &c.,   is,  by  sec.  2  (1)  (b), 

declared  to  be  a  distinct  offence. 


3.  Applying  a  False  Trade  Description  to  Goods.  Sec.  2  (l)  (d). 

The  Act  (loc« 

"(d)  Applies  any  false  trade  description  to  goods."  °  "ot  extend  to 

The  sale  of  goods  under  a  false  trade  description  may  constitute  t^oJ^g  ^escnp- 
an  offence  of  cheating  or  obtaining  goods  by  false  pretences  at  q"-'»lity- 
common  law.  The  application  of  a  false  trade  description  was 
made  a  substantive  offence  by  the  Act  of  1862,  from  .sec.  7  of 
which  Act  the  provisions  in  the  present  Act  under  this  head  are 
substantially  taken.  That  Act  did  not,  and  the  present  Act  does 
not,  extend  to  descriptions  of  quality  ^"  as  apart  from  descriptions  of 
kind;  but  it  is  the  intention  of  the  present  Act,  under  the  sections 
dealing  with  trade  marks,  which  are  of  the  nature  of  trade 
descriptions,^^  and  under  the  sections  dealing  with  false  trade 
descriptions,  extended  by  sec.  3  (2)  and  (3)  to  marks  in 
general  which  till  the  office  of  trade  marks,  to  reach  all  false 
merchandise  marks,  other  than  marks  of  quality. ^■^ 

'  '•  Person."  j).  12.  with  goods  for  the  purpose  of  indicifing 

'  "  Goods,"  p.  21.  that  they  are  the  gwxlsof  the  proprietor 
'"Proprietor,"    p.    IS:    '•  .issent    of       of  the  trade  mark  by  virtue  of  manufnc- 

the  proprietor,"  p.  IK.  turc,    selection,     certification,    dealing 

*'•  Trade  mark."  !•.  14.  with,  or  offering  for  sale.    See  also  Kerly, 

*  "Applies  to  goods,"  p.  21.  ("hap.  II.,  p.  22. 

*  '•  So  nearly  resembling,"  p.  I'.t.  ■•'  Quality. — Adulteration,  or  the  8ale 
"  Below,  p.  5(3  :  cf.  sec.  4,  p.  17.  of  goods  not  of  the  nature  or  quality 
"  Page  17.  demanded,  or  pretendeil,  i.s  m.tdc  a 
'  "Goods,"  p.  21.  criminal  offence  by  other  .itatutcs   in 

*°  See  also  p.  33,  note  (3).  many  special  instances.      By    far    the 

"  TheAct  of  190,5,  sec.  3,  defines  a  trade  most  important  of  these  statutes  are  the 

mark  as  meaning  a  mark  usetl  or  pro-  Sale  of  Foo<l  and  Drugs  Act*.  IST.').  187'.'. 

posed  to  be  used  upon  or  iu  connection  and  18'.tl>  (38  Ac  3y  Vict.  c.  63.  and  42  A: 
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WhMt  in  « 

trnde 

dv«criptioD. 


CuFtomary 

trade 

description. 


M.  M.  A. 
Ib91. 

Customs 
entry. 

Verbal  tra<le 
description. 


Trade  Description.'] — By  sec.  3  tl'  — 

"The  expression  '  tnule  (lescription  '  means  nny  descrip- 
tion, statement,  or  other  indication,  direct  or  indirect — 
"  (a)  as    to    the    number    (p.   26),    quantity,     measure 
(p.   27),    gauge,    or    \vti*;ht    (p.   27)  of    any   goods, 
or 
"  (h)  as  to  the  phice  or  country  in  whicli  any  goods  were 

made  or  produced  (p.  28),  or 
"(c)  as  to  the  mode  of  manufacturing  or  producing  any 

goods  (p.  ;V2),  or 
"(d)  as  to  the  material  of  which  any  goods  are  composed 

(p.  82),  or 
"  (e)  as   to   any  goods  being  the   subject  of   an  existing 

patent  (p.  34),  privilege,  or  copyright ; 
and  the  use  of  any  figure,^  word,  or  mark  which, 
according  to  the  custom  of  the  trade  (p.  37),  is  commonly 
taken  to  be  an  indication  of  any  of  the  above  matters 
shall  be  deemed  to  be  a  trade  description  within  this 
meaning  of  this  Act." 
And  by  the  M.  M.  A.  1891,  s.  1,  it  is  provided  that— 

"  [f]  the  Customs  entry-  relating  to  imported  goods  shall,  for 

the  purposes  of  the  M.  ^1.  A.,  1887,  be  deemed  to  be  a 

trade  description  api)lied  to  goods." 

It  has  been  decided  by  a  Divisional  Court  that  the  provisions 

of  sec.  2  (2)  of  the  M.  M.  A.,  1887,  which  make  it  an  ofTence  to 

sell  goods  to  which  a  false  trade  description  is  ai)plit'd,  do  not 

apply  where  the  description  is  entirely  verbal,  still  less  where  it 

is  a  mere  inference  from  conduct,  e.g.,  the  act  of  a  salesman  in 


43  Vict.  c.  30  nn<l  62  4:  f.3  Vict.  c.  ni), 
by  which  it  in  an  offence  to  mix  injurious 
ingredients  with  any  article  of  UkhI,  or 
any  drug,  with  intent  that  the  same  may 
be  sold,  or  to  »cll  the  article  of  foc«l  or 
ilrug  wj  mixcl  ;  to  Hell  articles  of  food  or 
drugs  not  of  the  nature,  substance,  and 
'{unlity  (icmatidcd  by  tlie  purcha>«er  ;  to 
Abstract  from  an  article  of  food,  with 
intent  that  the  same  may  be  sold 
without  notice,  any  pait  of  it  so  ajt 
injuriously  to  ailect  its  quality,  sub- 
Ktancc,  or  nature,  or  to  sell  (without 
notice)  the  article  so  altered,  ami  to 
import  margarine  and  ot  her  foods  InsufR- 
cieotly  described  uptm  their  containers. 


For  casos  under  these  Acts,  sec  the  Ijiw 
Reports  Digest,  ".Adulteration."  Among 
other  statutes  may  be  nicntionc<l  6  &  7 
Will.  4,  c.  37  (bread)  ;  4  Geo.  2.  c.  14, 
17  (ieo.  3,  c.  21)  (tea)  ;  :.  Geo,  1.  c.  11, 
s.  23  (coffee)  ;  37  k  38  Vict.  c.  411.  h.  14. 
4H  A:  4l»  Vict.  c.  51,  s.  S  (beer)  ;  32  k  33 
Vict.  c.  112  (sccils)  ;  r,(i  A:  .•)7  Vict.  c.  f>6 
(agricultural  fertilisers  and  fce<ling 
stuffs)  :  the  Margarine  Act,  1887  (r.o  k 
r.l  Vict.  c.  2'.t)  ;  and  tli.-  Hutter  and 
Margarine  Act,  r.t<i7  (7  Kdw.  7.  c.  21). 

'  I.e..  numeral,  i'f.  Kx  jmrtr  ,Strphen», 
3C.  I).  <;«o. 

'  iScc  p.  311,  below. 
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liandiiif,'  over  to  a  customer  a  parcel  (allef,'e(l  to  contain  a  false 
trade  description)  without  comment.^  The  \vlu)le  framework  of 
the  statute,  with  the  exception  of  sec.  2()  (inf.  p.  99),  points  to 
the  necessity  for  a  written  or  printed  mark,  or  a  physical  mark 
in  some  otiier  sense  than  a  purely  verbal  description.  JJut 
unintelligil)le  writing  may  be  explained  by  a  statement  made  at 
tlie  time  of  sale." 

Tiie  non-inclusion  of  verbal  statements  leaves  a  large  class  of  Krau.iH 
frauds  untouched  l)y  the  Act."'     Goods,  for  instance,  which  have  ','!,, '.■'.. I*''!. (^' 
passed  through  the  Customs  under  cover  of  an  explanation  placed 
upon  their  coverings  may  be  sold  retail  without  the  exi>lanation, 
and  with  a  verbal  false  description  ;  as,  of  course,  may  also  goods 
whicli,  ])earing  no  description  at  all,  or  no  false  description,  could 
not  be  stopped  on  importation,  or  home-made  goods.     Mr.  Poland,   Imitation 
K.C.,  expressed  the  view  that  the  imitation  of  the  crystals  of  surar!™™ 
Demerara  sugar   in  beetroot  sugar,   and  its  sale  as  Demerara 
sugar,  was  not  an  offence  under  the  Act.*     Sales   upon   such 
verbal  false  statements  may,  however,  amount  to  the  offence  of 
cheating  or  obtaining  money   by  false   pretences,   if   they   are 
deliberate  false  statements  of  matters  of  fact  known  to  the  person 
charged,  and  are  made  in  order  to  induce,  and  do  actually  induce, 
the  buyer  to  purchase. 

Goods  may  be  passed  otY  as  those  of  the  manufacture  or  Imitations  of 
merchandise  of  some  person  other  than  the  person  whose  they  eet-up. 
are,  by  an  imitation  of  the  get-up  and  without  an  explicit 
description  of  them  as  the  goods  of  the  first  person,  or  any 
piracy  or  colourable  imitation  of  his  trade  mark  or  trade  name. 
This  fraud  forms  the  ground  of  a  civil  action.^  Such  imitations 
may  be  false  trade  descriptions  applied  to  the  goods  mider 
sec.  3  (•2).'' 

Words  forming  part  of   the  goods  upon  which  the}'  appear  ^Von^s  form- 
cannot,  it  would  seem,  be  taken  to  be  a  trade  description  applied  to  the  g^^. 

*  Coji/ien  V.  Moore  (^Q.  1).  [1S08]  2  '  Procccdinps  may  be  taken  under  the 

Q.  B.  300  ;  r,7  L.  J.  Q.  B.  «)89,  Wright  Sale  of  Food  and  Drugs  Acts  in  cases 

and   Darling,  JJ.  ;  Langleij  v.  Bomhoy  coming    within     those     statutes  :     sec 

Tea     Co.,    L<1.,    [1900]    2    Q.    B.    400,  ^iw^r;*  v.  .Vrporr  (No.  1).  [ISits]  2Q.  B.. 

Grantham  and  Channcll.  J.J.  per  Wright,  .1..  at  p.  304  ;  r.7  L.  J.  g.  W. 

2  Cameron      v.     Wiggim.     [litOl]     1  at  p.  f.'.td. 

Q.  B.  1,  Lawrance  and  Kenne<iy,  JJ.  ;  *  See  the  c.ise  and  opinion  set  oat, 

evidence  to  show  that   '•  N.M."  meant  M.  M.  A.  Report,  p.  166. 

New   Zealand   Mutton  was   held  to  be  *  Kcrly.  Chap.  XVI..  p.  488. 

admissible.  e  Below,  p.  43. 
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those  Roods  wiihin  the  moaning  of  the  Act,  iiltlioush  thoy  may, 
in  fju't,  f^ivo  or  suj^;;ost  sonio  description,  stiitcnicnt,  or  otlier 
indioiition  witliin  tlu'  ddinition  just  citetl,  for  the  (lescription  is 
treated  in  the  drlinilion  us  an  ailililion  to  the  "  goods,"  which  are 
complete  without  it.  This  is  the  view  taken  hy  the  Customs 
authorities  in  the  application  of  sec.  KJ.'  For  instance,  English 
words  in  verses  on  Cin'istmas  cards  ;  the  title  of  a  hook  ;  the  words 
faat  and  nloir  upon  the  regulator  of  a  watch ;  mottoes  and  words 
of  friendship  on  handkerchiefs,  crockery,  and  so  forth,  are  not 
treated  hy  the  Customs  authorities  as  indications  that  the  goods 
were  produced  in  an  English-speaking  country.  "  On  surh  goods, 
made  ahroad,  it  has  heen  thought  "  hy  the  Customs  authorities 
"  wiser  to  regard  (with  some  exceptions)  English  worditig  which 
goes  no  further  than  ahove  mentioned  (that  is  to  say,  which  does 
not  go  into  such  statements  as  '  printed  in  England,'  or  '  very 
superfine  cards,'  or  '  London  lever  watch,'  S:c.)  as  part  of  the 
*  goods,'  and  as  not,  therefore,  rendering  the  goods  liable  under 
the  Act,  even  though  the  general  appearance  given  to  them  may 
be  on  this  account,  and  on  account  of  the  wording,  unquestion- 
ably English."^ 

The  trade  description  may  be  a  trade  mark  or  part  of  a  trade 
mark,''  or  may  include  a  trademark;*  Init  the  case  of  a  false 
name  or  initials  is  dealt  with  specially.'' 

(a)  y umber,  (tr.] — This  sub-section  is  directed  to  descrip- 
tions applied  to  coverings''  purporting  to  contain  a  specified 
or  indicated  number,  <iuantity,  ^kc,  of  goods,  as  well  as  to 
descriptions  attached  to  the  goods  themselves.  Il  meets  such 
frauds  as  the  practice  of  marking  upon  cotton  goods  the 
number  of  laps  or  folds  by  a  figure  so  placed  as  to  be  "  com- 
moidy  taken  "  to  indicate  the  number  of  yards  in  the  marked 
piece,  the  true  number  of  yards  being  in  fact  less  than  the 
number  marked." 

It  has  been  questioned  whether  the  words  in  the  clause  cover 
indications  of  width,  dimension,  and  weight  per  unit  of  length, 
which  are  of  great  importance  in  the  textile  tradi^s  ;   but  it  is 


'  Sec  M.  M.  A.  U.|.()rl.  IH'.H). 
A|i|>cndix  I.,  p.  2V>,  n  ]>iiper  liiindcNl  in 
bj  Mr.  Kollctt,  Solicitor  of  the  Hf>ard  of 
('ostomn,  from  which  the  illuHtr.itionH 
in  the  text  nrc  taken. 

'  Krf>m  the  pniK-r  P-firrn-'l  fo  in  the 
iMt  note. 


'  Sec.  .3(1).    "  I'aUe  t rade  tlewTiption," 
p.  4<i. 

*  Sec.  A  (2),  p.  43 
«  .'^ec.  3  (3),  p.  ir,. 

•  Str.  :.  (2).  p.  22. 

"<  See  tlic  evidenc"'  <'f  Mr.  Mai  ley,  Q. 
I'.ttJG  ft  hc<|..  M.  M.  A.  ll.'porl.  IHIM). 
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siihniittcd   tliiit  tla-y  do,  and   it    is    said    that    ilni    .Maiiclu'sicr 
iiiai^'istrates  have  so  construed  them.' 

Miami ir.'] — The  descrii)ti()ii  of  casks  of  beer  as  Jxinvh  in  an    M.tanurc. 
invoice  sent  witli  them  lias  l)een  held  to  he  a  statement  within  the 
(lelinition  that  the  casks  contain  tliirty-six  gallons  each  ;  -  and  tlie 
description  in  an  invoice  "  kils.  1  "  to  he  a  statement  tliat  the 
casks  contained  18  j^'allons,  the  proper  measure  of  a  kilderkin."' 

Wi'itiht.'] — In  a  civil  case  it  has  been  held  that  goods  done  up  weight, 
in  cases  and  supplied  according  to  contract,  the  cases  being 
marked  as  one-pound  cases,  could  not  be  forced  upon  a  purchaser 
if  they  were  actually  under  the  weights  indicated,  although  not 
deficient  by  more  than  an  alleged  customary  allowance,  on  the 
ground  that  the  purchaser  could  not  sell  them  without  com- 
mitting an  ofTence  under  the  Act.^ 

An  information  laid  against  a  tea  company  alleged  that  a 
description  of  a  packet  of  tea  as  containing  a  quarter  pound  was  a 
false  trade  description.  The  tea  was  wrapped  in  a  piece  of  lead 
or  silver  pai)er  having  on  it.  in  small  type,  "quarter  pound  gross 
weight,"  the  packet  was  tied  up  with  string  and  weighed  just 
over  a  quarter  of  a  pound,  but  the  tea  contained  in  it  weighed 
3ilozs.  Under  the  string  of  the  packet  was  inserted  a  ticket, 
having  on  it  the  words  "  quarter  pound  2s.  8d.  tea  ticket  "  with 
the  name  and  address  of  the  company,  and  on  the  other  side  a 
notice  to  the  etU'ect  that  every  purchaser  of  tea  from  a  quarter  of 
a  pound  upwards  was  given  some  useful  article  or  a  check,  and 
by  saving  a  number  of  these  checks  a  prize  could  be  obtained. 
The  justices  held  that  the  ticket  constituted  a  false  trade 
description.  The  company  appealed,  and  it  was  contended  that 
the  ticket  was  merely  a  voucher  for  a  prize,  and  further  that  the 
words  on  it  must  be  read  with  the  words  "quarter  pound  gross 
weight,"  so  as  to  be  qualilied  by  them  ;  the  appeal,  liowever,  was 
dismissed.^ 

Where  a  description  is  applied  to  goods  showing  that  the  weight 

'  See  previous  note.  \V2    L.  T.   (\U\  :     (irren    and  Jlnlfour'ji 

»  Ihidd  V.  Liica.-^.  [1891]  1  (^  1'..  4(is,  Arbitration,    \V.    N.,    [18l>0]    139,    ISfi. 

Pollock,  B.,  and  Charles,  J.  Kay,  J.,  .ind  C.  A. ;  ami  see   (ruinnrj*. 

'  jVortfi    Eastern    Breweries,    Ld.    v.  Sun  Sc  Co.,  Ld.  wWythe — .1  case  decide<l 

Gihxon.  68  J.  P.  S-'iti  (1004),   Uiv.  Ct.;  by  a  metropolitan  jK>licc  ningistrate — 3() 

the    explanation    that    the   process   of  L.  Jo.  4.j.'>  (l.Sii.5). 

coopering     casks     had     the     effect    of  '  Star  Tea  rompantj,  Ld.v.Whituvrfh, 

diminishing  their  capacity  did  not  avail  '.>1   L.  T.  87  ;  68  J.   P.  443;  2  L.  (J.  R. 

the  appclLants.  it  being  found  that  they  1000  :  20  Cox.  C.  C.  6.i.s  ;  20  T.   L.  R. 

knew  that  this  was  so.  r,'M)   (1904),    Div.    Ct..    Ld.    .\Iverstone. 

*  Hooper  v.  Jiulfour,  W.  N.,  [1890]  61  ;  L.C.J.,  Wills  and  Kennedy,  .IJ. 


origin. 
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supplied  is  less  than  tlmt  for  which  tlio  customer  asks,  no  iilTence 
against  sec.  3  (1)  (a)  is  connnitteil.' 

(b)  Pla<'f  orcotiiitrif.^ — This  sub-section  was  regarded  hv  many 
of  the  advocates  of  the  liill  as  the  most  important  clause  of  the 
(lethiition  ;  it  is  under  cover  of  it  that  goods  made  abroad  and  so 
marked  as  to  suggest  that  they  ate  made  in  England  luv  brought 
witliin  the  Act,  and  are  made  liable  to  seizure  by  the  Customs 
authorities  in  accordance  with  sec.  Id.'- 
riacc  of  'i')n>  cliief   dilViculty  in  the  application  of  this  clause  of  the 

definition  arises  from  the  fact  that  the  clause  is  apparently 
framed  on  the  assumj^tion  that  all  goods  will  be  wholly  made  or 
produced  in  one  place  or  country,  whereas  in  fact  many  kinds  of 
goods  are  worked  upon  in  several  before  they  are  finished  and 
ready  for  the  market,  or  are  made  up  of  parts  made  or  produced 
in  dit^'erent  countries.  Biscliop  v.  Tulcr^  was  a  case  of  this  kind. 
A  person  had  in  his  possession,  for  sale,  margarine  packed  in 
cardboard  boxes,  marked  with  the  words  "  French  factory."  The 
margarine  consisted  of  a  substance,  called  T^c  Dausk,  manufactured 
from  animal  fat  at  a  factory  in  Paris,  and  sent  thence  to  a  factory 
at  Southampton,  where,  by  admixture  with  Danish  butter  and 
English  milk,  it  assumed  the  form  in  whicli  it  was  oftered  for 
sale.  It  was  only  when  the  margarine  assumed  this  form  that  it 
was  described  as  Lc  ])atish.  The  words  "French  factory" 
were  held  to  be  a  "  false  trade  description  "  within  sees.  2  and  3 
of  the  M.  M.  A.,  1887,  inasmuch  as  the  margarine  Ih-st  became  a 
lini.shed  product  in  England,  while  it  was  sold  in  circumstances 
wliich  represented  it  to  the  buyer  as  having  been  manufactured 
in  France.  It  has  l)een  held  by  a  metropolitan  police  magistrate 
that  the  principle  laid  down  in  the  Lc  iJaunk  case,  that  an  article 
becomes  a  finished  product  at  the  time  when  it  assumes  the  form 
in  which  it  is  ofl'ered  for  sale,  although  applicable  to  chemical 
comi)inations  in  which  the  several  parts  are  lost  in  the  whole 
composition,  is  not  applicable  to  mechanical  combinations  in 
which  all  the  parts  remain  unaltered,  and  that  therefore  tlie 
description  of  a  watch,  in  which  at  least  three  wheels  and  four 

'  Langlnj   v.   Jlonihay   Tea    Co.,  Ld.,  niciitH  arrived  at  by  tlic  Cnimnii-nionfrH 

■  r.MXtJ  2  Q.  B.  4fiO:  69  L.  J.  Q.  15.  7l'5.  at  the  Intcmationnl  ronvciition,  Con- 

<irantham    nn<I    ChnmicU,    .1.1.       Tin;  fcreiicc  of  Rome,  in    18S<i.     This  Con- 

wrapptr  on  the  (jckmIh  bore  the  wopIh  vcntion  haB  not  Vkjch  ratificil. 

"The  weijjtht   of  thin  packet  incluilinj;  '  65   L.  J.  M.  C.  1  (ls'.«.".),  I^d.  HusscH 

the  wnip|>cr  i»  half  lb."  of  Killowen,  L.C.J. ,  and  Cave,  J. 

'  Ami  in  accordance  with  the  ngrce- 
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pinions  of  Ihu  "  train,"  in  iitlililion  to  otlior  parts  of  Rreater  or 
less  importance,  wore  of  foreign  origin,  us  an  "  Englisli  lever" 
was  a  false  trade  description.' 

The  diOiculty  above  referred  to  is  partly  met  hy  the  definition 
of  a  false  trade  descripticjn  as  one  wjjicli  is  false  in  a  niateriiil 
respect,  for  this  reduces  it  to  a  question  of  fact.''^  No  doubt,  any 
Court,  in  determining  whether  the  indication  of  a  particidar 
country  us  the  place  of  manufacture  was  false  in  this  sense  or 
not,  would  be  guided  In*  the  custom  of  the  trade  in  the  goods 
concerned,  that  is,  supposing  it  to  be  consistent  with  honesty. 
The  description  of  goods  partly  made  in  each  of  two  countries  as 
made  in  a  third  would,  it  may  be  assumed,  be  indefensible  under 
any  custom,  unless  it  fell  within  the  general  saving  of  sec.  18  as 
a  "  conventional  "  or  "  generic  "  description  lawfully  and  generally 
used  at  the  passing  of  the  Act,  as,  for  instance,  Frnirh  polinh, 
American  leather,  or  Indian  rubber.  The  last-mentioned  section, 
however,  only  protects  a  trade  description  of  place  or  country 
calculated  to  mislead  as  to  the  place  or  country  where  the  goods 
to  which  it  is  applied  were  actually  made  or  produced  (the 
goods  not  being  actually  made  or  produced  in  the  place  or 
country  indicated  or  suggested),  if  there  is  added  t.^  the  trade 
description  immediately  before  or  after  the  name  of  that  place  or 
country,  in  an  equally  conspicuous  maimer  with  that  name,  the 
name  of  the  place  or  country  in  which  the  goods  were  actually 

»  LancuKhire    Watch    Co.    v.   //.   D.       and  that  certain  parts  of  the  watches 

were  of  most  material  importance,  an<i 
were  imported  from  abroad  in  such  a 
condition  that  tliey  were  foreign  parts 
when  they  arrived  in  this  country,  and 
remained  foreijjn  parts  after  they  had 
been  operated  u|)on.  polished,  and  fitte<l 
into  the  watch  by  the  appellants.  The 
Court,  therefore,  dismissed  the  apj>e.al. 

^  See  for  instance  the  Tarragona  Port 
case,  where  a  wine  consisting  as  to  one- 
third  of  high-price<l  wine  from  Tarra- 
gona in  Spain,  intended  for  blending, 
and  as  to  two-thirds  of  wine  m.ide  from 
grape-must.  w.is  sold  under  a  label 
which  containe<l  the  words  "  Stower'a 
Tarragona  Tort  (blended  with  wine 
proiluced  from  finest  foreign  gra|>es), 
blended,  bottled, and  gunrantce<i  by.'"  kc. 
The  summons  was  dismisseil,  as  well  as 
a  subse<iuent  appeal  :  //ixyxr  v.  Riddle 
.<•  Co.,  9.'>  L.  T.  424  ;  21  Cox,  277  :  70 
J.  P.  417  (190ti).  Div.  Ct..  Ld.  AWer- 
stone,  L.C.J.,  Ridley  and  Darling,  JJ. 


WiUiam.<<oH,  J.ti.,  Times,  March  ."),  1900. 
In  the  Q.  B.  D.  (U'/V/www/t  v.  Tiernoy, 
m  L.  T.  h\Yl  ;  (15  J.  P.  70  ;  17  T.  L.  K. 
174  (1901).  Ld.  Alverstone.  L.C.J., 
Kennedy  and  I'hillimore,  J.J.)  the  Court 
held  that  the  mere  fact  that  part  of  the 
watcli  was  made  abroad  was  not  suffi- 
cient to  make  the  description  false,  but 
that  if  the  magistrate  decided  the  ca.se 
on  what  he  held  to  be  the  recognised 
meaning  of  the  word  "  Englisii  "  as 
applied  to  watches,  his  decision  would 
not  be  disturbed.  In  re-stating  the 
case  the  learned  magistrate  said  that  lie 
came  to  the  conclusion,  as  a  determina- 
tion of  fact  upon  evidence  protluceil 
before  him,  that  in  the  watch  trade  no 
watch  was  regarded  as  an  Knglish 
watch,  or  w.is  rightly  called  Enudish, 
which  contained  foreign  parts  of  material 
importance  other  th.an  the  hair-  and 
main-spring,  or  things  of  comparatively 
insignificant  character,  such  as  screws, 
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innile  or  produrcd,  with  ii  Ktatenienl  tlmt  llicy  were  miulo  or  pro- 
(liK-ed  there.'  From  tliis  Ims  arisen  the  now  fiiuiilirtr  notices, 
"  Made  in  (lermany,  "  "  >ratle  in  France,"  Sccr 

It  is  to  he  ohserved  that  the  provision  in  see.  IS  requiring  the 
addition  of  the  name  of  the  phiee  or  country  of  actual  manufac- 
ture is  only  applicalile  where  tlie  trade  description  is  calculated 
to  mislead.''  It  is  not  necessary,  for  instance,  to  mark  Morocco 
leather  or  linmsch  carpets  as  made  in  England,  since  the  term  is 
not  calculated  to  lead  any  huyer  to  tliink  the  leather  was  made  in 
Morocco  or  the  carpel  in  Brussels. 

A  recent  illustration  of  the  application  of  ilie  section  as  to 
place  is  the  "Witney"  Blanket  case,  in  which  the  defence  was 
that  the  term  "  Witney  "  applied  to  hlankets  descriheil  a  particular 
class  and  quality  of  manufacture,  namely,  a  raised  hlanket  with  a 
horder.  Tlie  magistrate  found  that  it  was  not  proved  that  at  the 
date  of  the  passing  of  the  Merchandise  Marks  Act.  1887,  the  term 
had  heen  applied  to  hlankets  to  indicate  the  class  or  method  of 
manufacture,  and  that  the  term  was  calculated  to  mislead  as  to 
the  jdace  where  tlie  l)lankets  were  made.* 

By  sec.  10  (2)— 

"  In  the  case  of  imported  goods,  evidence  of  the  port  of 
shipment  shall  be  prima  facie  evidence  of  the  place  or 
country  in  which  the  goods  were  made  or  produced." 


•  Sec.  IS,  lx;l(.w.  p.  4'.t ;  and  sec 
liim-hop  V.  Toler.  f,h  L..I.  M.  C.  1  (IsyrO, 
at  pp.  2  and  S. 

"^  In  Uohiitfun  ,<•  Jlanixdali .  Ld.'n 
case,  the  words  "  niaile  in  Kn^'land,"  on 
the  b;ick  i>f  a  cipjir-box,  did  not  save 
from  a  conviction  for  appl.yint:  a  false 
trade  dcKcription  to  b<t.\eK  of  Engli.sh- 
made  cipnis.  which  bore  tlie  wonls 
Ilavannah  and  Santiapo,  &c. — Times, 
.\pril  2nd,  lyoi.  Ill  a  recent  cipar  ca.se 
the  prosecution  alli^'ctl  that  the  com- 
binatiuii  of  words,  marks,  ami  labels  u«e<l 
(includinp  the  words  "  Hella  dc  Cuba") 
wore  calculated  to  Irud  to  the  belief  that 
the  ptxMis  were  ma<le  and  priKlueed  in 
the  is!;in<i  of  (^ibaor  that  the  cipars  were 
com|><>«e<l  of  Havana  t<)bacc<i,  ami  were  a 
fftliMr  tfiide  ilescription.  The  ilefence  was 
that  Home  of  the  thinps  complaine«l  of 
wcr«»  in  foinmon  uw  and  that  the  boxes 
b"  •  •   'bin  the  lids  "  puarantei-*! 

lii.  and  that  the  cipars  were 

TaoA*i   w.ih  Havana  tobacco,  that  is  to 


say,  tobacco  prown  in  the  island  of  Cuba, 
or  close  to  it,  ami  were  Havana  cipars, 
and  that  the  defendants  had  aeti^l  inno- 
cently. The  prosecution  succee<le<l,an<l 
an  appeal  failed,  iiotlfrry  I'hillip*  ,<• 
.'<4>ns  case.  Times.  July  24th,  I'.IO'.t.  As 
to  the  use  of  a  shamrock  suppestinp  an 
indication  of  Irish  oripin.  see  (iamutje, 
Lil.'»  case,  Times,  .\up.  i'th,  1!>07. 

*  Cf.  "  So  nearly  resembling."  ante, 
p.  lit. 

*  UyUtmU  ,S'  S'lis,  Ld.'f  case,  Times. 
April  yth,  lltO'.t  ;  leave  to  appeal  was 
piveii.  In  Ddiiii^ls'  case,  Times,  .March 
Gth.  r.t07,  (Donepal  Twee«l)  it  was  held 
that  an  offence  had  l>een  committe<i. 
There  have  been  several  instancos  of 
prosecutions  at  the  instance  of  the  Irish 
Industrial  I)evelopmcnt  Association  in 
respect  of  the  misuse  of  the  word 
"Irish"  or  of  indicia  of  Irish  oripin. 
The  most  recent  are  reported  in  the 
ncwsjapenj  of  Sept.  I.jth,  TJuy. 
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And  llu!  poll  of  .sliipiiH'iil  is  stated  in  lln-  CuHtoms  entry,' 
wliicli  is  now  itself  ii  tnule  dcscriiition  aiiplicd  to  the  goods 
referred  to  by  it.- 

The  practice  of  the  Customs  iiuthorities,  under  sec.  Kj,  with  Cantom* 
regard  to  the  matters  above  referred  to,  was  described  l»y  Mr.   '!,',, ,„„iry 
FoUett,  to  the  Connnitteo  of  1H<)0,  in  the  following  terras"' :  "  As   "f  ""^;ln. 
general  rules,  the  board  have  acted  on  the  principle  that  goods 
must  (as  indeed  is  in  accordance  with  sec.  10  of  the  Act)  be  h'jld 
])rini!i  facie  to  have  been  tiie  make  or   produce  of  the  country 
from  which  they  last  come;  and  that  if  a  qualifying  descrijjtion 
to  that  effect  is  remonstrated  against  on  the  ground  tiiat  it  woiiM 
be  untrue  as  to  a  material  part,  tliere  must  be  a  statement  as  to 
that  pari.     For  instance,  if  there  were  an  importation  of  German   (jwxU 
cutlery  with  the  name  of  an  English  dealer,  and  a  (jualification  of  al'^^^i' 
///(*(/('  abroad  were   objected   to  on   the  ground  that  the  handles 
(taking  it    to    be    knives),    or   the  woodwork   (taking   it    to    be 
planes),  were  made  in  England  and  sent  out  by  the  dealer  to 
be  fitted,  then  it  would  be  required  that  these  should  be  stated, 
blades  made  in  Gennaui/.     Similarly  (although  as  to  the  impor- 
tant part  of  the  goods  the  circumstances  are  just  reversed),  it  was 
required  that  if  British  goods  were  sent  abroad  to  be  finished 
in    any  respect,  as,  for   instance,  yarns    to    be  d^'ed,  that  fact 
must  be  stated,  dj/ed  abroad,  when  they  are  re-imported. 

"As  regards  goods  coming  in  in  an  incomplete  state,  or  merely  as  roreit^n  gfxxlft 
parts  of  an  intended  complete  article,  the  Board  have  felt  that  they  England!" 
could  do  no  more  than  deal  with  them  as  they  stand,  taking  care 
that  there  is  no  description  either  of  the  parts  themselves  or  of  the 
whole  goods  to  which  they  are  going  to  be  added  which  can  form 
an  incorrect  indication  as  to  the  make  of  the  imported  porticm." 

In  the  case  of  goods  imported  through  the  ports  of  a  country  inijx,iu  from 

other  than  that  of  their  origin,  for  example,  Swiss  goods  coming  "»'«"<1 

n      '  i      '  o  o   fount r}'. 

through  a  French  port  and  marked  as  Swiss,  the  practice  of  the 
authorities  is  to  detain  them  until  a  declaration  by  the  importer, 
or  other  evidence  regarded  as  satisfactory,  is  tendered  to  show 
that  the  goods  are  in  fact  Swiss. 

It  has  been  held  in  an  Irish  case  that  the  description  of  bacon 
which  was  killed  in  America,  and  was  cured  by  the  defendant 
Lipton  partly  in  America  and  partly  in  Ireland,  as  "  Lipton's 
cure,"  and  "  own  cure  at  Lipton's  market,"  was  not  a  false  trade 
description  ;  although  the  magistrates  and  one  of  the  judges  who 

1  Below,  p.  3'J.  2  ii.  M.  A.,  IS'Jl,  sec.  1.  »  Ante,  p.  2C.  n.  (1). 
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heanl  the  case  thouf^ht  tlio  use  of  the  description   hy  an    Iri>h 
8lioi)keeper  was  likely  to  ho  deceptive.' 

In  ft  case  where  a  tradesman  sold  hacon,  wliich  really  came 
from  Ireland,  as  "  finest  Wiltshire  cut,"  and  was  prosecuted  for 
applying;  a  false  trade  description  to  the  commodity,  the  defence 
was  successfully  set  up,  hoth  hefore  the  justices  and  in  the  High 
Court,  that  the  description  referred,  not  to  the  place  of  origin  of 
the  bacon,  hut  to  the  cut.'^ 

It  is  provided  hy  sec.  16  (l)'  that — 

'*  Where  there  is  on  any  goods  a  niinie  which  is  identical 

with  or  a  colourable  imitation  of  the  name  of  a  place  in  the 

United   Kingdom,   that   name,   unless  accompanied  hy    the 

name  of  the  country  in  which  such  place  is  situate,  shall  be 

treated  for  the  purposes  of  this  section  as  if  it  were  the  name 

of  a  place  in  the  United  Kingdom." 

This  provision  is  expressly  restricted  to  the  purposes  of  the 

section  in  which  it  occurs,  that  is,   the  section  dealing  with  the 

importation  of  deceptively  or  spuriously  marked  goods  ;  but  the 

rule  laid  down  in  the  clause  would  probably  he  adopted  in  regard 

to  any  su<,'gested  false  trade  description  by  the  use  upon  goods  of 

a  name  like  the  name  of  an  English,   Scotch,  or  Irish   place. 

Goods  marked  simply  "  Paigby,"  for  example,  would  be  taken  to 

be  falsely  described  even  if  they  were  made  in  liugby,  Tennessee. 

(c)  Mode  of'  maunfacturiit;!,  <l'r.] — In  the  Irish  case  referred  to 
al)ove  it  was  also  held  that  the  description  in  question  was  not 
an  ot!ence  within  this  clause.*  Other  illustrations  of  false  trade 
descriptions  under  this  heading  are  "guaranteed  hand-made"^ 
"  and  hand-cut  "  ^  applied  to  cigarettes  not  made  and  tobacco  not 
cut  by  hand. 

(d)  Material,  i(r.]  — In  a  case  where  goods  were  marked  and 
described  as  "natural  wool"  goods,  this  was  held  by  the  magis- 
trates at  Leicester  to  be  an  indication  within  the  definition  that 
the    goods  were  all,  or  sul»stantially  all,  woollen,   although   a 


•  //.  V.  Lijiton,  :J2  L.  It.  Ir.  1 1:>  (ISKU). 

y.  H.  D. 

■*  MorrU  v.  Jloyh,  M  L.  Jo.  33I» 
(1NJ>6).  See  alwj  IIarrod'»  Store*  case. 
Ti MICH,  .Ian ujiry  'Jth.  IS'JN,  in  wliich  it  win 
livlii  on  the  facta  that  the  tcrin  ''  Dres- 
den "  nit  n()|>lie<I  to  china  itulicatcd  the 
factory  fmtn  which  I  lie  warts  ciiine,  and 
not  the  Htyle  of  decoration. 

•  See,  further,  p.  8fi,  and  "  Customs 


entry,"  p.  Wi. 

*  ."^ei-  note  (')  above. 

*  Kim/ifuhoim  v.  Sulnion  nnil  (ilurh- 
Ktrin,  [ISysJ  2  y.  B.  111. 

"  Ji.  V.  j'/,iiii/>*,  «;:.  .1.  p.  41  (iiKJi). 

.*^ce  alHo  II.  V.  Jininmll.  Times,  Deceni- 
lx.'r  l.Hih,  IHtd,  where  a  description  of 
niiichiue-ctit  tilet*  nn  "  hand-cut  "  was 
held  to  be  an  (iffcncc. 
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custom  to  call  cheap  mixtures  of  cotton  and  a  little  wool  "  natural 
wool "  was  allef^ed.' 

"Flannelette  "  has  been  held  l»y  a  metropolitan  police  magis- 
trate not  to  he  a  "  false  trade  description,"  althouj^'h  the 
material  was  found  on  analysis  to  consist  entirely  of  cotton, 
without  the  faintest  trace  of  any  wool.  Except  for  a  ticket 
hearing'  the  word  "  tlmuicletle,"  with  the  price,  attached  to  the 
goods,  no  representation  was  made  to  the  public  as  to  the 
meaning  of  the  word  "  tlannelette."  The  magistrate  was  not 
satisfied  that  it  was  believed  by  the  public  to  contain  wool,  or 
was  bought  on  that  ground,  and  he  held  that  "flannelette" 
might  fairly  be  construed  as  meaning  "an  article  not  quite 
equal  to  flannel,  but  clearly  resembling  it,  and  much  cheaper.'"'^ 

The  expression  "  soda  crystals  "  has  been  held  to  be  a  false 
trade  description  of  a  substance  containing  18  per  cent,  or  more 
of  sulphate  of  soda,  the  expression  being  commonly  understood 
in  the  trade  as  meaning  washing  soda  and  to  be  a  guarantee  that 
the  substance  is  carbonate  of  soda,  containing  not  more  than 
2  per  cent,  of  the  sulphate.' 


•  I^'ipenter  case.  Times  newspaper, 
October  20th.  181t3  ;  and  see  Meudmrs  v. 
^(/^^viy  4-  St>m.  107  L.  T.  Jo.  440  (ISO'J), 
where  it  was  held,  by  a  metropolitan 
police  magistrate,  a  false  trade  descrip- 
tion to  describe  a  mattress  containing 
sixty  or  seventy  per  cent,  of  jute  or  hemp 
as  a  "  wool "  mattress.  There  have  also 
l^een  convictions  where  trinkets  were 
invoiced  as  composed  uf  SOO  parts  silver 
out  of  l,OiM).  wiicreas  they  fell  consider- 
ably short  (Birmingham,  I'ell'x  case), 
aiul  where  carbolic  acid  was  sold  as 
Condy's  Fluid  (Wandsworth,  JIuU'n 
case).  See  paper  by  Mr.  G.  B.  Ellis  on 
"  The  Merchandise  Marks  Act  "  in  the 
Traiu.  Chart.  Inst,  of  Put.  Agent n, 
Vol.  XVII..  p.  83. 

^  Whiteletj  KCAse,  Times,  January  16th. 
1895  ;  and  see  yicholVs  case  (189i>).  a 
prosecution  before  a  metropolitan  police 
magistrate  for  selling  lard  solidified  with 
bjef  stearine  as  pure  lard, 

»  Fowler  v.  Cripps.  [1906]  I  K.  B.  !•',, 
Oiv.  Ct.  Mere  commendatory  terms  of 
(piality  are  not  within  the  sub-section, 
and  in  some  cases  there  may  be  a  diffi- 
culty in  saying  whether  the  description 

M.M. 


used  falls  within  the  sub-section  as  a 
description  of  material,  or  is  merely  a 
term  of  quality.  This  was  one  of  the 
defences  set  up  in  R.  v.  Adrork,  Ea*ton 
4"  Co.,  where  the  defendants  were 
summoned  for  applying  a  false  trade 
description,  namely,  "chloros,"  to  a 
disinfectant, and  selling  thesame.  They 
had  contracted  to  supply  "chloros"'  to 
a  borough  council,  and  the  specification 
laid  down  that  .sodium  hypochlorite  was 
required,  and  specified  the  strength. 
The  prosecution  alleged  that  the  dis- 
infectant supplied  did  not  answer  to  the 
description  of  '•  chloros,"  but  wa.s  of 
less  strength.  The  prosecution  was  at 
the  instance  of  the  Cnitetl  Alkali  Co., 
who  alone  sohl  '•chloros,"  and  allege*! 
that  '"chloros"  obtained  from  them  had 
l)een  adulterateti.  The  defendants  said 
that  after  getting  some  "chloros  "  from 
the  company  they  had  attemptctl  to 
make  it  themselves,  but  that  some 
evaporation  of  chlorine  had  taken  place. 
They  argued  that  even  if  tiie  disinfectant 
sui)plied  was  of  less  strength  than 
'•  chloros."  they  had  committed  no 
oflEence   under  sec.  3   (1),    but.  if  any 
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In  11  ])ritsecution  for  selling  goods  fts '*  Triiiidiiil  bitumen,"  it 
wfts  nlU'j;«'(l  that  it  was.  as  applied  to  the  j^oods  in  i|m'stion,  a 
false  trftdt'  ilescriplion,  as  tin*  term  indicated  liiliunen  from 
Trinidad  Lake,  whereas  the  Roods  in  question  were  made  from 
a  material  called  mangak.  a  hituniinous  product  containinj^'  i»0  per 
cent,  of  bilunun.  It  was  found  that  the  lake  hitunien  was  not 
pure  bitumen,  and  that  pure  bitumen  could  not  be  used  for  any 
industrial  purpose  unless  an  alteration  were  made  in  it,  and  that 
mangak  could  be  i)roperly  called  bitumen.  The  sunnnonses 
were  dismissed.' 
Patent  or  (e)  Kxistiiuj  patmt    or   rnfistnrd    (Icsiiin.] — By  sec.  89  nf  the 

dwign.  Patents  and  i)esigns  Act,  1907.  it  is  provided  that- 

Sec,  89  of  the  •'  (*2)  If  any  person  falsely  represents  that  any  article  sold 

by  liim  is  a  patented  article,  or  falsely  describes  any  design 
applied  to  any  article  sold  by  him  as  registered,  he  shall  be 
liable  for  ever}'  olYence,  on  conviction  under  the  Sunnnary 
Jurisdiction  Acts,  to  a  fine  not  exceeding  five  pounds. 

"  (3)  If  any  person  sells  an  article  having  stamped, 
engraved,  or  impressed  thereon  or  otherwise  applied  thereto 
the  word  'patent,'  'patented,'  'registered,*  or  any  other 
word  expressing  or  implying  that  the  article  is  patented  or 
that  the  design  applied  thereto  is  registered,  he  shall  be 
deemed  for  the  purposes  of  this  section  to  represent  that  the 
article  is  a  patented  article  or  that  the  design  applied  thereto 
is  a  registered  design. 

"  (4)  Any  persoii  who,  after  the  copyright  in  a  design  has 
expired,  puts  or  causes  to  be  put  on  any  article  to  which  the 
design  has  been  applied  the  word  '  registered,'  or  any  word 
or  words  implying  that  there  is  a  subsisting  copyright  in 
the  design,  shall  be  liable  on  conviction  under  the  Summary 
Jurisdiction  Acts  to  a  fine  not  exceeding  five  pounds." 
These  provisions  replaced  those  of  sec,  lOo  of  the  Patents,  «.tc. 
Act,   1883,  so  far  as  regards  patents   and   designs.     The  only 
material  alteration  made  by  sub-sec.  (2)  is  the  introduction  of 
the  word  "  falsely,"  which  did  not  appear  in  the  corresponding 
repealed  sub-section,  instead  of  words  expressing  the  representa- 
tion to  be  contrary  to  the  fact.     Sub-sec.  (4)  is  new.     The  intro- 
duction of  the  word  "falsely"  probably  j^revents  sub-section  <'2> 

offence    hiul    Ix-en    committed,    it    was       and  NovcnilKT  4th,  lUOl. 

under  Kc.  3  (2).     The  defsnilnnfn  were  •   AVy*'    case,    Times,    March     ISth, 

fined.— yiw/-*,  October  2Gth  mid  2ttth,       VJO'J. 
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applying'  to  a  ease  in  whicli  no  patent  has  ever  existed,  hut  the 
word  "patent"  has  l)ec'()MU)  part  of  the  trutU;  name  of  the  ^oods 
and  has  l)een  used  hy  the  nuinufacturer  in  his  description  of  them.' 
It  also  saves  the  use  of  such  an  orcUiiary  name  of  commerce  as 
"  patent  leatlier." 

The  siniihir  provisions  as  to  trade  marks  are  now  contained  in    i   ^^^'v  '.u 
see.  67  of  the  Trade  Marks  Act,  1905,  which  is  as  follows : — 

"  (1)   Any  person  who  represents  a  trade  mark  as  regis-  ' 
tered  which  is  not  so,  shall  be  liable  for  every  offence  on 
summary  conviction  to  a  fine  not  exceeding  five  pounds. 

"  (2)  A  person  shall  he  deemed,  for  the  purposes  of  this 
enactment,  to  rejiresent  that  a  trade  mark  is  registered,  if 
he  uses  in  connection  with  the  trade  mark  the  word  '  regis- 
tered,' or  any  words  expressing  or  implying  that  registration 
has  been  obtained  for  the  trade  mark." 
It  was  held,  under   the  Act  of   1883,  that  application  for  a 
patent,^  or  provisional  protection,^  does  not  authorise  the  use  of 
the  words  "  patent  "  or  "  patented  "  ;  but  it  is  submitted  that  the 
acceptance  of  the  complete  specification  for  a  patent  does,  for  it 
entitles  the  applicant  to  "  the  like  privileges  and  rights  as  if  a 
patent  for  the  invention  had  been   sealed  on  the  dnte  of   the 
acceptance."* 

The  section  just  cited  from  the  Patents  and  Designs  Act  seems 
to  apply  to  the  case  of  a  false  representation  in  respect  of  an 
article  for  which  a  patent  has  at  some  time  been  granted,  but 
which  has  ceased  to  exist  by  effluxion  of  time  or  otherwise;^ 
sec.  3  (1)  (e)  of  the  M.  M.  A.  clearly  extends  to  such  a  case. 

There  is  no  provision  similar  to  sub-sec.  (3)  of  the  above  section 
in  the  M.  M.  A.,  and  the  use  of  the  words  "  patent  "  or  "  patented  " 
does  not  necessarily,  therefore,  amount  to  a  description,  state- 
ment, or   other   indication   that  the  goods   to   which    they   are 

•  Edelsteii  v.  lie  A,  11  Ha.  7!^  (.lf<ovS),  ^  Act  of  l'J07,  s.  lu.  Ami  sec  11.  v. 
WockI,  V.-C.  (Taylor  i:  Co.'s  I'atent  Towruiend,  1.3  R.  I'.  C.  20.")  (ISKfi).  Wor- 
Snliil-hcaded  Pins)  ;  Gridley  v.  Swin-  ship  5?treet  Police  Court :  per  contra  in 
borne,  r.3  J.  P.  739,  791  ;  5  T.  L.  R.  7  Grw^lirr's  case,  Times,  Xovemlxr  22n-l, 
(1881),    Div.  Ct.    (Swinborne's   Patent  1894.  cited  p.  Hfi. 

Refined  Isinglass),  held  not  to  be  a  false  *  Sec.  10.">  of  the  Act  of  1883  did  not 

tnule  description  ;  and  see  Kerly,  p.  429  so  apply.     It  is  not  clear  why  sub-sec.  4, 

et  seq.                           .  which  deals  with  the  case  of  an  expired 

■•'  So  held  by  a  magistrate  in  Ji.  v.  copyright,  but  not  of  an  expired  patent, 

Crampton,  3  R.  P.  C.  3(57  (18SG).     See  was,  on  the   construction  suggestetl  in 

further  as  to  this  section  below,  p.  99.  the  text,  required.    It  creates  a  separate 

*  So  held  by   a   magistrate  in  It.  v.  offence. 
WallL<,  3  R.  P.  C,  1  (1886). 
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applied  are  subject  to  an  existing  patont.  A  false  cliiitn  of  patent 
rights  contained  in  a  trade  mark  is  a  liar  to  the  intiu'ference  of 
the  Court  for  the  protection  of  tlie  trade  nuirk,  and  the  cases 
deeideil  on  this  suhject  will,  no  doiiht.  apply,  so  far  as  they  go, 
in  the  construction  of  the  present  suh-section  ;  hut  they  do  not 
lay  dt)wn  any  dehnitt»  rules.' 

In  (iriilh'if  V.  Sitinliiirih','^  a  case  under  the  Act  of  lHH'.\, 
Coleridge,  L.C.J.,  said  that  where  the  original  patentee  con- 
tinued to  use  his  old  lahels  containing  the  wonl  "  patent,"  there 
was  no  necessary  implication  of  fraud  ;  and  the  Court  held  that 
the  defendant,  who  had  sold  goods,  made  from  gelatine,  under  a 
patent  which  expired  in  1H17,  as  "  Swinhorne's  patent  refined 
isinglass,"  was  not  guilty  of  any  offence  under  the  Act.  In  a  case 
at  Wolverhampton,  however,  Messrs.  H.  Sc  T.  Vaughun,  lock 
manufacturers,  were  convicted  under  sub-sec.  (e)  for  selling 
locks  stamped  "  Vaughan's  Patent "  for  which  there  was  no 
existing  patent,  although  the  article  was  of  their  own  manu- 
facture ;^  and  it  was  held  in  a  later  case  at  the  Mansion  House 
to  be  no  defence  to  a  charge  of  selling  articles  marked  "  Patent," 
in  contravention  of  sec.  10">  of  the  Act  of  1HH3,  that  the 
defendant's  specification  had  been  officially  "  accepted  "  by  the 
Patent  Otlice,  although  sec.  15  of  that  .\ct  provided  that  on  accept- 
ance the  applicant  shall  have  the  like  privileges  and  rights  as  if 
a  patent  had  been  sealed  on  the  day  of  acceptance.* 

In  a  case  in  Ireland,  the  defendants  had  sold  a  box  of  baking 
powder  bearing  a  label  with  the  words  "  Trade  Mark — Royal — 
Piegistered,"  and  on  the  obverse  side  the  words  "  Manufactured 
by  Royal  Baking  Powder  Company,  New  York."  The  label  in 
question  was  not  registered  in  England,  though  it  was  registered 
in  the  United  States.  It  was  held  that  the  use  of  the  word 
"  Registered  "  amounted  to  a  representation  that  the  word  was 
registered  in  the  United  Kingdom,  which  was  not  alTected  by  the 
words  describing  where  the  article  was  mainifactureil,  and  that 
accordingly  a  contravention  of  sec.  10")  had  been  committed.'^ 
But  the  use  of  the  words  "  trade  mark  "   without  any  reference 

'  Sec  Kcrly,  f'li«i>.  XV..  p.  ti".».  Police  I'oiirt.     Se<-  p.  X>. 

»62.I.  I'.  739.  7H1  ;  .'i  T.  L.  K.  71  (IH8H),  *    Wright,  ('roanlrij  .<•  Co.  v.   William 

Coleri.lk"-.  I'.C'.J..  an.KJrnntliam.  .1.  Itohbin  .<•    Co..  Ut   U.    1'.   C  21    (IS'JS), 

»  Tinuii,  February  'iMx,  1«H8.  O'Brien,  L.CJ.,  O'lJricn  ami  l»<.v<l,  .1.1. 

«  (irufhrr'n    rnnc,    Timw,    November  MiirSynnnit'  Stoif*.  Lil.  v.  S/iuttlriiH>rt/i. 

22n(l,  18m.     Hut  nee   It.  v.    Towntend,  \:,     K.     1'.     V.    718    (.IS'JS),     Day    an.l 

l.'J  U.  I'.  C.  26.1  (189G),  Worship  Street  Channel),  .M.,  wat  a.  similar  ca.Hc. 
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to  registration  is  not  a  representation  that  the  mark  is  registered.' 
The  wrongful  icpicsmtation  of  a  trade  mark  as  registerccl  does 
not  a|)pear  to  fall  within  sec.  Ji  ( 1)  (e)  of  the  >[.  ^^.  .\.,  since  it 
is  not  a  representation  that  the  goods  to  which  it  is  appli<,'d  are 
themselves  the  suhject  of  an  existing  privilege. 

Custtnii  of  the  tntdc}] — Custom  does  not  hero  mean  tiie  custom  <'uHtom..f  the 
of  merchants,  wliich  is  part  of  the  common  law,''  or  any  of  the 
six  consuetudines  mentioned  hy  Coke.*  It  is  more  akin  to  the 
custom  or  usage  of  a  particular  trade  or  market  which  is  resorted 
to  in  order  to  import  terms  into  commercial  contracts  not  incon- 
sistent with  their  words,  or  to  explain  the  meaning  of  the 
expressions  employed  in  them,  that  is,  a  particular  custom  to  he 
estahlislied  hy  evidence, •'"'  or  to  the  "custom  of  the  country" 
im})ortcd  into  agricultural  tenancies  and  leases,  of  which  it  is 
said  it  "  must  he  applied  to  the  approved  hahits  of  hushandry  in 
the  neighbourhood  under  circumstances  of  the  like  nature."'"' 
The  custom  is,  therefore,  the  existing  and  generally  recognised 
practice  or  usage  of  the  trade,  whether  old  or  recent  ;  hut  if 
recent,  sufficiently  old  to  have  become  generally  recognised  and 
followed.'' 

The  words  may  be  compared  to  those  used  in  the  first  sentence 
of  sec.  18 — "  lawfully  and  generally  applied  to  goods  of  a 
jiarticular  class,  or  manufactured  by  a  particular  method,  to 
indicate  the  particular  class  or  method  of  manufacture  of  such 
goods."  ^ 

In  judging  whether  an  alleged  trade  mark,  or  a  mark  tendered 
for  registration  as  a  trade  mark,  is  calculated  to  deceive  by  reason 
of  its  resemblance  to  another  trade  mark  or  otherwise,  the  civil 
Courts,  as  has  already  been  shown,  consider  all  the  circumstances 
of  the  trade  concerned,  and  admit  the  evidence  of  persons  engaged 
in  the  trade  as  to  those  circumstances. '•* 

The  evidence  to  prove  a  custom  within  the  definition  above 

1  Sen  Sen  Co.  \.  Britten.  [1899]  1  Ch.  ^  "  Fsajje  of  trade  is  a  general  an<l 

r(92  ;  Ifi  R.  P.  C.  137.  prevailinjj  course  of  business,  and  wit- 

■^  Of.  '•  Common    repute"    in   sec.  7.  nesses  who  are  called  to  prove  it  should 

below,  p.  73.  cause    their    minds    to    revolve    over 

^  Rlackstono.  Vol.  1..  p.  74.  instances  known  to  them  of  its  having 

••  2  Inst.  .")S.  l^en  acted  upon."     //■'"  v.   /.'.•..«...i    7 

*  See     Wii/tjleworf/i    v.    Dallho/i,     1  C.  &  P.  711. 

Smith   L.C..  Uth  ed.,    p.  .54.^.  and  the  *  See  pp.  49.  .'.1. 

cases  cited  in  the  notes.  '  Kerly.  Chap.  X..   "  Restrictions  on 

•^  2  I'latt,  279.  cited  in  Stroud's  Die,  Registration."  pp.  247.  •:'>'<. 
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strtlcil  must  obviously  1)C  similar  to  llu;  expert  eviiletice  just 
nientioneil — that  is  to  say,  it  must  be  given  by  persons  enRHged 
in  the  trade,  whether  as  numufiicturors,  merchants,  or  retailers, 
or  by  persons  in  the  employment  of  such  persons,  or  otherwise 
practically  accpiainted  (for  instance,  as  conductors  of  technical  or 
trade  journals)  with  the  customs  to  which  they  depose. 

In  a  case  whore  the  question  was  whether  the  imposition  on  a 
vest  of  German  manufuclure,  after  its  importation  into  l'.n<^|ftnd. 
of  the  words  "l)r.  Jae|;er's  Sanitary  Woollen  System  Company, 
Sole  Concessionaires:  Pure  AVool  Warranted,"  was  a  *•  false 
trade  description"  under  sec.  2  (1),  evidence  was  held  admis- 
sible as  to  whether,  according  to  the  custom  of  the  trade,  the 
imjwsition  of  such  words  would  be  taken  to  indicate  English 
manufacture.^ 

Where  the  name  "soda  crystals"  was  alleged  to  be  a  false 
trade  description  of  a  substance  containing  18  per  cent,  of 
sulphate  of  soda  as  well  as  carbonate  of  soda,  and  the  penson 
charged  contended  that  crystallised  sulphate  of  soda  was  a 
species  of  soda  crystals,  and  that  the  description  was  therefore 
true,  evidence  was  admitted  which  established  that  the  name 
was  commonly  understood  in  the  trade  to  indicate  crystallised 
carbonate  of  soda  containing  not  more  than  2  per  cent,  of 
sulphate  of  soda,  and  a  conviction  was  upheld  by  the  l^ivisional 
Court.2 

In  a  case  where  an  alleged  custom  in  the  furniture  trade,  to 
deliver  goods  upon  sale  or  return,  was  set  up  in  answer  to  a 
claim  under  the  reputed  ownership  clauses  of  the  Bankruptcy 
Act,  Cave,  J.,  said  the  question  was,  "  whether  it  amounted  to  a 
custom  of  the  trade  of  so  notorious  a  character  that  anyone 
making  inquiry  of  persons  cognizant  of  the  trade  might  ascertain 
that  it  was  a  custom."^     It  is  necessary  to  prove  the  custom  in 

'  WatKOii  V.  J)r.  Jacijrr'*  Stinitury  p.  2t>2. 
M'wlhn  SijMtfm  Co..  \:\  T.  L.  U.  150  "  Fowlrr  \\  ('nppii,[VM\i\]  1  K.I?,  h!. 
(l«»7).WriKtit  and  Bruce.  .1.1.  Kvidcncc  '  Ej"  parte  SitMitu,  2  T.  L.  U.  X.V} 
wa-n  aliWJ  hfld  nflmiHsihle  in  thin  nwe  a«  (ISSd).  See  also  Kj-  parte  Watkin*,  H 
to  alle^fe*!  Hl.ileincnt.'t  (jf  the  tlefeinliiiit.s'  C'h.  520  (1S73).  ntnl  Kj-  part r  Powell. 
Milcfimcn  that  the  kikkIs  were  Kiiijlinh.  1  f.  I).  .">»*.:<(  1S7.">),  (Haiikniptcy").  where 
The  ca«e  was  remittal  on  thenc  pointM.  it  is  said  that  in  onlcr  to  establish  a  run- 
but  tbc  Hiimmons  was  diHinihsed.  both  torn  it  must  be  proved  to  have  exi>*ted 
the  alleged  custom  and  the  HtatcmentA  ho  long,  and  to  have  Im>cii  »<>  extensively 
above  mentioned  having  Inicn  held  not  acte<l  upon,  that  the  ordinary  cre<litor8 
to  be  prove<l.  An  appeal  by  rase  Htate<l  of  the  <lebti>r  in  his  trade  may  l>o 
at  the  rc'pKHii  of  the  Board  of  Tra<le  wa-t  reasonably  presumed  to  have  known  it. 
|iro[>o«cd.  but  not  taken.     See  '^2  L.  .1.. 
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each  ciise  until  oveiitiially  it  hocoraes  ho  well  undorstood  that 
the  Courts  will  take  judicial  notice  of  it.' 

The  part  of  the  Huh-section  relating  to  the  custom  of  the  trade 
does  not,  hy  implication,  exclude  other  evidence  to  explain  the 
meaning  of  unintelligilde  writing.'^ 

CuHtoniH  riitrij.] — The  Customs  entry  for  imported  goorls  is  a  fu«tom« 
statement  made   up   from   the  hill  of    lading''    for  purposes   of  *^°^^y- 
Customs   duty,    and    signed    and   declared    to    i>e    true    hy    the 
importer  or  his  agent.     It  contains  the   name  of  the   port  or 
place   from   whence   the  goods  come,  and  a   description  of  the 
numher  of  packages   and  of   the  quantity  and   description    of 
goods,  in  accordance  with  the  requirements  of  the  Ofticial  Import 
List.     It  was  made  a  trade  description  under  the  principal  Act 
by  the  Act  of  1891,  upon  the  recommendation  of  the  Committee 
of  1890,  and  in  accordance  with  the  following  passage  from  their 
report:  "The  evidence  given   before  your  Committee  has,  in  liei-.-rtof  the 
their  opinion,  conclusively  proved  that  goods  (notably,  articles  Committee  of 
of  consumption)  come  into  this  country  in  large  quantities  in  an  l^^llj^"  ^^ 
adulterated  form,  but  cannot,  according  to  the  evidence  given  by  importations, 
the  Customs  authorities,   be  detained  under  sec.  3  (d)  *  of  the 
M.  M.  A.,  because,  in  most  instances,  they  bear  no  trade  descrip- 
tion as  defined  by  sees.  3  and  5  of  the  said  Act.      Your  Committee 
are  of  opinion  that  much  harm  is  being  done  to  legitimate  trade 
by  the  impunity  with  which  spurious  articles  are   introduced 
into  this  country.     They  therefore  propose  that  the  Act  should 
be  amended  by  making  the  Customs  '  entry,'  which  must  bear  a 
description  of  the  goods  imported,  a  *  trade  description  '  within 
the  meaning  of  the  Act.    The  adoption  of  this  amendment  would, 
in  the  opinion  of  your  Committee,  give  the  Customs  power  to 
detain  goods,  the  '  trade  description '  of  which  is  false  as  to  the 
material  of  which  they  are  composed." 

The  Committee  refused  to  recommend  that  it  should  be  mad.-  N'  ?eneral 
compulsory  to  mark  all  goods  with  an  indication  of  origin,  on  niar^tl^e 
the  ground  that  this  "  would  seriously  restrict  trade,  and  virtually  l'-^'-"'-'  °^ 
destroy  the  business  of  warehousemen,  commission  agents,  and      '*' 
small  masters." 


>  Per    Channell.     J.,    in     ^foult     v.  M.  M.  A.  Report,  1830.  Q.  4S24. 

IlaUiiiaij,  [1S98]   1  Q.  B.  125.  *  False   trade  description   as   to  the 

■■'  Oi mcron  x.Wi;/(fi>u,  [l\^Ol]  I  Q.  B..  material     of    which     any    goods    are 

Lawrance  and  Kennedy,  J.J.  composed. 

^  See      Mr.      Seymour's      evidence. 
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FaUf  tnuli'  (ic$ciiptio}i.^]—B\  sec.  IJ  (1) — 
What  ifiK  ..  'j'jjg  expression  '  ftilse  trade  ilescriution  *  nieiuis  a  trade 

description.  doscnption  wlucli    is  fiilsf  in  a  iimltrml  respect  as  regards 

tlie  ;;i)(h1s  to  which  it  is  appUrd,  mid  incUuK'S  every  altera- 
tion of  a  tratle  description,  whetlier  liy  way  of  addition, 
elTacement,  or  otherwise,  where  that  aheralion  makes  the 
description  false  in  a  material  resjiect,  and  the  fact  that  a 
trade  description  is  a  trade  mark,  or  i)art  of  a  trade  mark, 
shall  not  prevent  such  trade  description  being  a  false  trade 
description  within  the  meaning  of  this  Act." 
The  last  part  of  the  definition  would  liave  l»een  more 
appropriately  placed  in  the  delinition  of  a  "  trade  description.'"^ 

The  "  false  name  or  initials  of  a  person  "  is  specially  dealt 
with  by  sec.  3  (8),-'  and  the  delinition  just  stated  is  expanded  by 
sec.  3  (2),  which  is  set  out  below.' 

So  that  "  false  trade  description  "  under  the  Act  includes — 
(1)  A  trade  description  false  in  a  material  respect  as  regards 

the  goods  to  which  it  is  applied. 
(2j  An  alteration  of  a  trade  descrijition,  whether  false  or  not, 

such  as  to  make  it  false  in  a  material  respect. 
(3)  Figures,  words,  or    marks,  or  an  arrangement  or  com- 
bination thereof,   such  as  are  reasonably  calculated  to 
lead  persons  to  believe  that  the  goods  to  which  they  are 
applied  are  the  manufacture  or  merchandise  of    some 
person  other  than    the  per.son   whose   manufacture   or 
merchandise  they  really  are  (sec.  3  (2)). 
(•1)  A  false  name  or  initials  within  sec.  3(3).^ 
False.] — False  is  construed  by  the  Customs  authorities  in  the 
application  of  sec.  10  to  mean,    not   "  misleading,"  but  simj)ly 
"untrue."'"'     It  is  immaterial  that  the  buyer  was  not  deceived." 
And  it  has  been  held  by  the  Privy  Council  on  a  section  of  a 
New  Zealand  Act  corresponding  to  sec.  1(»  that  the  innocence  of 
the  owner  of  the  goods  cannot  alfect  the  question  of  the  exclusion 
of  goods  to  which  a  false  trade   description  is  applied.**     The 
expression  "false  description"   is  taken  from  the  Act  of  l^iVl, 

'  "Traile  (ItMcripfion,"  p.  24.  7  Sec    Kimhrntmim     v.    Stilmon    and 

■*  ••  Tnwie  dew-riplion,"  p.  IM.  aiurkttnn.  riM'.JH]  2  (j.  \\.  l«i;  rj  L.  J. 

*  Below,  p.  4.'>.  y.  J*.  (J<»1.  \a\.  IluHwll  i.f  Killowcn.  <'..)., 

*  Tug.-  4:{.  Hiiwkins.  Pny.  Wills.  ftii<l  Writ;ht.  .1.1. 

*  llflow,  p.  4.';.  "  Ciiiiiniijitiiinrni  o/  '/'nn/rand  CuMom* 
«  Sec    Mr.    KollcttH  cvidciiff,  ul^.vc,  v.  Jtrll.  [\W1    A.  C  .'C3. 

p.  2«;,  n.  (';. 
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sec.  7,  wliere  it  certaijily  means  ii  description  int('nile<l  to 
deceive,  since  it  is  coupled  with  the  i)hnise  "  for  the  purpose  of 
falsely  indicatinf]j,  itc,"  hut  tlie  construction  just  mentioned 
seems,  on  the  whole,  to  he  that  intended  i)y  the  Act,  Un-  Uihr  is 
contrasted  with  ifcnniiic  in  sees.  2  (2)  (a),  4  (b),  G  (c),  and  17; 
false  declarations  are  referred  to  in  sec.  8  (:})  ;  and  sec.  18 
seems  to  contemplate  that  some  false  descripti(jns  within  its 
scope  may  not  he  misleadinj^'.  It  is  douhtful,  however,  whether, 
for  the  purposes  of  the  Act,  there  is  any  suhstantial  difference  in 
etTect  between  the  two  meanings.  The  essence  of  a  description 
is  tliat  it  should  suggest  something,  and  if  it  suggests  what  is 
untrue  it  is  misleading. 

In  TJic  Patent  IsiiKjlass  case,^  Coleridge,  L.C.J.,  said  that 
a  false  description  within  the  Act  meant  something  more  than  a 
mere  inaccurate  or  mistaken  description.  There  must  be  a 
criminal  intent,  a  mens  rea  in  the  application  ;  this  is  inferred 
because  the  Act  creates  criminal  ortences,  and  the  construction 
adopted  is  consistent  with  the  reference  to  "  intent  to  defraud  " 
in  sec.  2  (1),  and  the  defence  that  the  person  charged  had 
"acted  innocently,"  which  is  admitted  by  sec.  2  (2). 

False  in  a  material  respect.]  — This  expression  was  chosen,  after  ^^aterial 
much  consideration,  to  meet  the  case  of  descriptions  wliich  are 
})artly  false ;  for  instance,  descriptions  of  mixed  or  composite 
goods,  referring  to  some  or  one  only  of  their  composite  parts. 
The  clause  was  inserted  "  because  it  was  considered  impossible 
to  test  the  exact  percentage  of  a  particular  material,  the  name  of 
which  was  assigned  to  the  article."'  Under  it,  the  Court  is  left 
to  decide  as  a  question  of  fact  whether  it  is  false,  for  example,  to 
describe  textile  goods  made  partly  of  cotton  as  natural  n-ool;^  a 
material  consisting  entirely  of  cotton  as  "flannelette";*  a  cask 
containing  less  than  thirty-six  gallons  of  beer  as  a  barrel ; ' 
gelatine  made  from  cod  sounds  as  patent  isinglass ;  "^  or  a  watch 
with  an  English  case  and  an  English  movement,  hut  a  Swiss 
regulator,   as  an  English  watch;''   or,  generally,  goods  partly 

'   (rritllnj  V.  Sivinbonie,  '>2  J.  1'.  73'.t.  liUh.  18!*"). 

791  :  5  T.  L.  R.  71  (ISSy).  •'•  Jiutid  v.  LitrtiJi.  [\X0\]   1  Q.  B.  io<, 

-  See  the  evidence  of  Mr.  Courtenay  '  (wrldley  v.  Swinhornr.  7^2  J.  1".  73'.'. 

Boyle.  As^sistant  Secretary  to  the  Board  71M  :  5  T.  I..  K.  71  (ISs.s). 

of  Trade.  M.  M.  A.  Report.  1887.  Qq.  38  "  As   to  watches,   see   \\'illi,im*on  v. 

ct  seq.  Tierney.  17  T.  L.  R.  174  (liMK.1)  (English 

^  See  The  Leieexter  case,  above,  p.  33,  Lever),  and  above,  p.  2!» ;   also  sec.  7, 

Times  newspaper,  October  20th,  1893.  below,    p.    73.       It    is    said    that    all 

*    W hiteley'x  case,    Times.    January  English  watches  have  Swiss  regulators. 
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iniiilo  in  tho  I'nited  Kinjijdoin  iind  partly  abroad,  as  nuulo  in  the 
rnitfd  Kin>4(ioiu.' 
Matorinily  or  '*  Falsi'  ill  a  nialerial  rcsjx'ci  "  is  hen'  litMileil  as  eijuivak'nt  to 
niaterially  or  suhsianlially  false,  so  that  tho  (iiu'stioii  is  oiiu  of 
degree,  and  as  roj^ards  sonic  of  the  .ittrihutea  referred  to  in  the 
definition  of  trade  description,  no  other  nieaniii;^  could  he  j;iven 
to  it.  A  description  of  wei;^'ht,  for  example,  can  only  ho  false  hy 
hein^  too  great  or  too  small.  But,  as  regards  .some  of  the  other 
attrihutes  referred  to,  the  phrase  seems  more  properly  to  mean 
that  the  matter  falsely  stated  is  material  to  he  truly  stated  to 
the  persons  concerned,  that  is,  the  prohahle  huyers,  or  others  to 
whom  the  description  is  addressed.  For  example,  if  goods  go 
through  different  stages  in  tho  course  of  manufacture  in  dilVerent 
countries,  it  is  conceivahle  that  only  the  country  where  they  are 
finished,  or  where  any  other  particular  stage  is  passed,  is 
material  to  he  named.-^  and  that,  therefore,  for  the  purposes  of 
the  Act,  the  goods  may  he  well  descrihed  only  as  made  in  that 
country.^  So,  if  the  material  of  which  goods  are  made  is  a 
metallic  alloy,  as  the  gold  of  commerce,  it  may  he  immaterial  to 
state  truly  the  nature  of  the  haser  metal  (provided  there  is  no 
false  statement  as  to  its  absence,  or  its  proportion  in  the 
mixture). 

Ill  Darrvport  V.  A])(>Uiiiaris  C<>.,Ld.,^  the  company  was  charged 
with  selling  Apollinaris  water  to  which,  it  was  alleged,  a  false  trade 
description,  namely,  "  Apollinaris  Natural  Mineral  Water,"  had 
been  applied.  It  appeared  that  the  water  came  from  the  Apolli- 
naris spring,  and  that,  whilst  stored  in  a  tank,  a  small  pro- 
l)ortion  of  the  iron  in  it  became  eliminated,  a  small  proportion  of 
common  salt  was  added,  and  a  considerable  (juantity  of  carbonic 
acid  gas  was  given  ot^',  but  after  the  water  was  removed  from  the 
tank,  carbonic  acid  gas  from  the  spring  was  re-introduced  into 
the  water  so  as  to  raise  it  to  a  somewhat  greater  degree  of 
eflfervescence  than  it  originally  posses.sed.  The  magistrate  found 
that  the  description  did  not  constitute  a  false  trade  description 
and  dismissed  the  summons,  and  an  appeal  failed,  it  being  held 
that  the  description  was  not  in  any  respect  false  in  a  material  par- 
ticular, and  that  the  processes  were  for  the  i)urpose  of  preserving 

'  Sec  p.  2H.  "plftcc  or  country. "  mil  M.  C  1  (1M95),  nlwvc.  p.  2S. 
//.  V,  Liptim,  ft»)ovc.  p.  32.  «  H'.t  L.  T.  lit ;  r,7  J.  I*.  32H ;  20   ('..x, 

»  Cf,    the    cttiMJ    uf    wotchtPi.   Iwlow.  ('.('.  .Vi2  (ll»o:i),   Div.  Ct.,    I/l.    Alvcr- 

p.  7.'».  Htonc,  L.r.J.,  an<l  ('liaMiicll.  .1. 

•  But  see  Jiitc/iop  V.  7'oier,  Oj    L.  .1. 


Al'I'LVIXi;    A    FAI.^K     THAhi:    OKSCRIPTION'    TO    COODS.  43 

the   water  as    nearly  as   possiMc   in    its  natural  condition,  the 
(lifTcrences  bein^  (Hiilo  immaterial  and  unimportant. 

The  materiality  of  a  false  trade  dciscription   cannot  he   made    Ko'irmc  of 
dependent  on  a  "  doctrine  of  e<|uivalents."     If  an  article  is  Hold  'iim.|.ii';.'iMi.'. 
luuler    such    a    description — c.//.,    machine-made    cigarettes    as 
"  guarantt'fd  hand-made  " — the  false  description  will  not  cease- 
to  be  material  because  the  article  sold  was  as  good  as,  or  better 
than,  that  asked  for  by  the  purchaser.^ 

The  Committee  of  181)0  were  strongly  urged  to  recommend  the   i^imim  of 

1      ,.  ,      ,  .1        t    ,       r         ,    ■     *i    ,•     •      1-      •      •  ^  ^      error  allowed, 

atloption,  as  part  of  the  Act,  of  certani  deunile  hmits  ni  regard  to 

measure,  within  which  a  deficiency  from  the  measure  actually 

indicated  by  a  trade  description  should  not  be,  but  beyond  which 

it  should  be  deemed  to  be,  false  in  a  material  respect ;  but  they 

declined  to  suggest  the  enactment  as  a  rule  of  law  of  what  they 

regarded  as  properly  a  matter  of  evidence. 

The  limits  suggested  by  tlie  Manchester  Chamber  of  Commerce 
in  1888,  and  adopted  under  the  Indian  Merchandise  Marks  Act, 
are  set  out  in  the  Appendix.- 

Alteration.~\ — The    2)erson   who   makes   the    alteration  which  Alteration 
causes  the  trade  description  to  be  false  applies  the  false  trade  description, 
description.-' 

This  clause  of  the  definition  relates  only  to  alterations  of  the 
description,  not  to  alterations  of  the  goods  described  so  that  the 
description  becomes  false  as  applied  to  them.  An  alteration,  for 
example,  by  the  adulteration  of  marked  goods,  such  as  to  make 
them  cease  to  be  the  goo<,ls  described,  may  be  an  otlence  against 
the  Act,  if,  within  sec.  5  (1)  (c)  or  (d),  the  person  making  the 
alteration,  applies  the  description  to  the  altered  goods,  since  it  is 
false  as  regards  them. 

Applies  aiii/  false  trade  descri})ti()ii.] — Sec.  5  defines  when  a  Application 
person  shall  be  deemed  to  apply  a  trade  description  to  goods,  description. 
It  has  l)een  already  set  out.^ 

By  sec.  3 — 

"  (2.)  The  provisions  of  this  Act  respecting  the  application 
of  a  false  trade  description    to  goods  shall  extend  to  the 

'  Hirxlu^nhoim    v.    Sidmo/i   .y   iHtifh-  Co.'^i  case,  Times.  May  3r«I,  18;t9. 

strln,  [1898]  2  Q.  B.  19  ;  tw   L.  J.  Q.  B.  '^  Page  IT.i.     M.  M.  A.  Report.  1890, 

C.Ol,    Ld.    Russell    of    Killowen.    CI.,  p..S22.    Evidence  of  Mr.  Bailey.  Q.  2024. 

Hawkins,   Day.  Wills,  and   Wright,  J.J.  ^  t'f.   forgery  of    a    trade   mark    by 

The  terra  '•  hand-cut  "  has  been  held  by  altering  a  genuine  tnide  mark.  sec.  4  (b). 

a  metropolitan  police  magistrate  to  be  a  above,  p.  17. 

false  trade  description  when  applied  to  *  Above,  p.  21. 
machine-cut  tobacco  :  Cohen,  Weenen  S,' 
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npplication  to  j^oods'  of  any  such  fii^'uros,^  wonls.^  or  marks, 

or  ftrrftiij^ement  or  comldimtion  tlu-ruof,  whether  inchiding 

i\  trii(l«'  mark  or  not.  as  are  rt'aHonal)ly  ciilciilatod  to  lead 

persons  to  hi-heve  tliat  tlie  fjoodfi  are  llie    manufacture  or 

merchandise  of  some  person  other  than  the  person  whose 

mainifaclure  or  merehandise  they  really  are." 

This  suh-section  does  not  in  terms  refer  to  floods  to  which  a 

false  trade  description  has  heen  applied,  as  the  next  and  corre- 

spoinlin;;  suh-sec.  JJ  (3)  does.     It  is  dithcult  to  see  any  reason  for 

the   chan«^'e   of  lan^uaRe,  and,   it    is    sui)initted,   it  makes   no 

tlilTerence  in  the  construction  of  the  Act,  for  it  is  not  i)ossii)le  to 

extend    the    definition    of    "  application  "     without    exteiidinf; 

correspondingly  the  class  of  things  to  which   the  application  is 

made. 

The  name  C7< {■/«•< '/■///  (iiiiijimcln-  Co.,  Ld.,  placed  hy  contrac- 
tors for  the  supply  of  {gunpowder  to  the  Government,  upon 
barrels  of  powder,  in  the  place  where  the  name  of  the  contractor 
was  re(juired  to  he  inserted,  was  iieid  in  Starrt/  v.  CiiiUcorth 
(innpoinli'i-  Co.*  to  be  a  false  trade  description,  tiie  powder  being 
imported  German  powder,  and  not  the  manufacture  of  the 
defendants,  and  it  being  clear,  as  the  Court  held,  that,  in  the 
particular  case,  contractor  meant  manufacturer,  the  defendants 
having  dealt  with  the  Government  as  manufacturers  onl}', 
although  it  is  commonly  a  word  of  ambiguous  meaning,  capable 
of  signifying  either  maker  or  vendor,  or  Vioth.  This  decision 
must  have  been  under  sec.  3  (2),  for  sec.  3  (3)  did  not 
apply ;  but  the  question  suggested  above  was  not  argued  or 
referred  to. 

An  unrcfis-  Xhe  sul>-section  makes  the  offence  of  applying  a  false  trade 

tered  trade  ,  ...,,,  ,    ,        •  •     '        i\    ,       i  i 

mark  may  be    description  include   that  of   forging  a  (^registered)   trademark. 

V"*''*  •  which  is  itself  a  separate  offence  under  sec.  2  (1)  (a),  and  also 

that  of  forging  a  tra<le  mark  which  is  unregistered  and  therefore 

not  a  trade  mark  within  the  meaning  of  the  Act,'""  for  the  olVice 

of  a  trade  mark  is  to  indicate  that  goods  are  the  manufacture  or 

merchandise  of  the  jiersons  with  whose  business  or  goods  the 

trade  mark  is  identified  by  registration  or  UfiC. 

NaiDMand  Xhe  followinu  sub-section  deals  with  false  names  and  initials. 

initial*.  *^ 

'  See  (K'c.  r..  tiJx)vc.  p.  LM.  •  l.'l  Q.   I'..    i>.   '.»«>  (1««9).    Coleridge. 

'  I.e.,  niinM-'mU.     K-r  partr  Stfiilnnx.  ]..('..)..  and  Mnthcw.  .1. 

3  C.  D,  6.VJ  (|H7r.).  .I.hmI.  .M.H.  »  Soc  kcc  3(1),  alKivc,  p.   U.  "  trade 

*  For  nntncN  and  iiiitiaJH.  HecHcc.  3  (3).  iimrl*." 
below,  p.  4.'». 
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TliiiL  sul)-s(cli()ii  iii.iy  ]H)ssil)ly  lie  Ik  Id  to  \,e  restricted  to  a  very 
si:iiill  cliiss  of  Hiicli  niuiics  mid  initiiilH,'  uiid  the  (luewtion  rniiy 
tlieii  arise  whether  imiiies  and  initials  which  are  so  used  as  not 
to  fall  within  it  are  iconiM  within  the  present  suh-section.  (Jn  a 
strict  construction  it  may  he  ditlicult  to  hold  that  a  f,'eneral  word 
in  one  suh-section  can  include  a  particular  meaning  introduced 
l)y  an  appropriate  word  into  a  co-ordinate  suh-section  inuncdi- 
alely  followin<,'  the  firsl  ;  hul  there  are  many  cases  of  overlapping^ 
sections  and  jjrovisions  in  the  {)resent  Act,  and,  if  it  he  necessary 
in  order  to  carry  out  the  ohvious  intention  of  the  Act,  it  is 
suhmitted  that  the  interpretation  suggested  ought  to  he  adopted. 

(\ih-ul(itfd  to  l(>(nl,  i(r.'\ — The  phrase  may  he  compared  with  CalcuLited  to 
"  calculated  to  deceive,"  of  sec.  2  (2)  and  sec.  (4)  (a),-  and  with  IriLiS-'^ic. 
"  intent  to  defraud,"  of  sec.  2  (1).^  The  persons  intended  are 
any  class  of  prohahle  purchasers  of,  or  dealers  in,  the  goods,  so 
that  it  would  he  no  defence  to  prove  that  tlie  immediate  pur- 
chasers, the  persons  to  whom  the  goods  falsely  descrihed  were 
sold,  if  the  offence  were  committed  upon  a  sale,  were  not  in  fact 
deceived.  This  is  the  rule  adopted  in  infringement  cases.*  In 
such  cases  proof  of  actual  deception  is  not  a  necessary  part  of 
the  plaintiff's  case,^  although  its  unexplained  absence  may  he 
significant,  if  the  alleged  deceptive  mark  has  been  long  in  the 
nuirket  ;*^  and  it  is  no  excuse  for  the  defendant  to  show  that  the 
actual  buyers  from  him  of  the  spuriously  marked  goods  knew 
whose  goods  they  were.  They  generally  do  know,  and  are  parties 
to  the  intended  frauds.' 
(4.)  By  sect.  3— 

"  (3)  The  provisions  of  this  Act  respecting  the  application  F.ihc  name 
of  a  false  trade  description  to  goods,  or  respecting  goods  to  '""  ''^'"*'*- 
which  a  false  trade  description  is  applied,"*  shall  extend  to 
the  application  to  goods  of  any  false  name  or  initials  of  a 
person,-'  and  to  goods  with  the  false'"  name  or  initials  of  a 
person  applied,  in  like  manner  as  if  such  name  or  initials 
were  a  trade  description,  and  for  the  purpose  of  this  enact- 
ment  the  expression    *  false   name   or   initials  '  means,   as 

'  See  below,  p.  4t;.  i;.  I'.  C.  472  (1X.S7),  C".  A. 

-  Above,  p.  17.  "  This  clause  is  omitted  from  the  prc- 

'  Page  r)7.  post.  ceding  sub-sec.  3  (2).  see  p.  43. 

*  See     Kerly,     Chnp.  X..     p.    2:V')  ;          »"  Person."  sec.  2  (1).  p.  14. 

Chap.  XV..  p.  404.  lo  Cf.      '•  false     trade     description." 

'  Kerly.  p.  401.  sec.  3  (1),  p.  40,  and  'falsely  apply," 

•^  Kerly,  p.  L>.iH.  sec.  5  (3).  p.  23. 

"  Letc}-   V,    Cuwdwin,  3(}   C.    D.   1  ;  4 
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rtpjilird  to   any   j^'oods,   luiy   11111110   or    initials   of   a   person 
which — 

"  (ft)  are  not  a  trade  mark^  or  part  of  a  trad*-  mark,  and 
"  (b)  are  identical  with,  or  a  colourable  iinitatioii  of    the 
nnnie  or  initials  of  a  person  carrying  on  husiness  in 
connection  witli  goods  of  the  same  description,  and 
not  having  authorised  the  use  of  sucli  name  or  initials, 
and^ 
"(c)  are  either  those  of  a  fictitious  person  or  of  some  per- 
son not  bona  iide  carrying  on  business  in  connection 
with  sm-li  goods." 
This  is  an  awkwardly  drawn  sub-section,  not  in  harmony  with 
tiie  remainder  of  the  Act.     The  insertitm  of  the  negative  clause 
(a),  for  instance,  is  not  in  accord  with  the  general  plan  of  allow- 
ing sections  creating  similar  and  similarly  punished  oflfences  to 
overlap,    and    the  expression  colourable   imitation  is    in    other 
sections  represented  by  the  phrase  "  so  nearly  resembling,  i^c." 

The  sub-section  seems  to  be  intended  to  extend  the  protection 
of  the  Act  to  trade  names  which  are  protected  by  the  civil  law 
much  in  the  same  way  as  trade  marks,"'  and  also  to  stay  frauds 
perpetrated  by  the  use  of  "  bHnd  names,"  *  that  is,  names  belong- 
ing, in  fact,  to  no  one,  but  so  used  as  to  appear  to  be  the  names 
of  respectable  firms. 

]iy  the  letter  of  the  sub-section,  a  name  or  initials,  to  fall 
within  its  terms,  must  fulfil  each  of  the  conditions  (a)  and  (b) 
and  (c);  but  it  is  submitted  tliat  tlie  second  (in<l  shoidd  be  or,  for 
no  name  can  be  identical  with  the  name  of  a  person  carrying  on 
business  in  connection  with  the  goods,  and  at  the  same  time  be 
that  of  a  person  not  l)ona  fide  so  carrying  on  business.'  The 
Courts  have  no  dilficulty  in  reading  or  for  and  where  the  context 
requires  it." 

Heading  (b)  and  (c)  as  alternatives,  the  ojieratiou  of  the  sub- 
section is  to  forbid  the  use  of  any  false  name  or  initials  (not  being 
a  registered   trade  mark,'  or  part  of  a  registered  trade  mark) 

'  "'rradf  mark.  "  i.e.,  registered  tmdc  N.  S.  HIT  :  'M  L.  J.  M.  C.  LM.') ;  aiulKec 

mark.  itcc.  'A  (1).  p.  14.  Stnuicl's  Dictioimrj',  "  or  for  .iu<l." 
'■'  yuare  "  or,"  see  bi-low.  7  Or  f  mde  mark  which,  either  witli  or 

•  See  Kerly,  Chaj>.  X\  I  .  ]>.  477.  without  rofjistmtioii,  is  protcctoil  hy  law 

*  Hclow,  p.  4K.  ill  any  llritihh  piwHcssion  or  foreijjn  State 

*  The  view  KUKK<'"t<-'d  l>»»  ii"w  been  to  wliicli  the  proviNioiin  of  sec.  Kl  of  the 
ndoptnl  by  the  if.  H.  I»,  in  Ireland,  //.  ratiMitH.  l^:o.  Act,  I'.lO",  are  applied.  See 
V.  Li/ifnn,  l«low,  p.  49.  pp.  II.  IC. 

•  As   in    J'owHJiend  v.  Jlrad,  10  C.  I». 
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which  is  cither  an  uiiiuithoriH(;(l  copy  or  iinitiitioii  of  ii  tnido 
iiiiino  or  trade  initials,  or  is  the  trade  name  or  trade  initial  of  no 
ouv,  or  no  one  Ijonil  lido  carrying  on  l)U.sineKS,  i.e.,  is  a  "  hlind 
iiunie."  If  this  is  the  correct  view  of  tlie  sub-section,  it  is  an 
offence  within  sec.  2  (1)  (d)  or  sec.  2  (2)  to  apply  to  any  goods 
any  name  or  initials  of  a  person  other  than  the  trade  name  of  a 
p(;rson  who  has  authorised  the  application,  or  to  sell,  etc.,  any 
goods  to  whicii  any  name  or  initials  of  a  person,  other  than  the 
trade  name  of  a  person  ai)i)lied  with  his  authority,  have  heen 
applied.^ 

Name.'\ — "The  expression  '  name '  includes  any  abbreviation 

of  a  name."  - 
Falne  lunttr  <>r  initialn.y — The  adjective  "false"  governs  the 
whole  sub-section.     Its  effect  seems  to  be  to  restrict  the  operation 
of  the  section  to  names  and  initials  which  are  not  the  personal  or 
the  trade  names  or  initials  of  the  persons  applying  them.-' 

(a)  Not  (I  trade  marlc.'\ — Trade  mark  means  trade  mark  regis- 
tered or  otherwise  within  sec.  8  (1).^  Many  trade  marks  consist 
of  or  include  tlie  names  of  their  jDroprietors,  or  of  the  predecessors 
in  trade  of  their  proprietors,  and  a  trade  name,  if  used  in  con- 
nection with  the  goods  which  its  owner  deals  in,  almost  necessarily 
l)ecomes  a  trade  mark  if  it  is  distinctive.^  The  reason  for  exclud- 
ing trade  marks  and  parts  of  trade  marks  seems  to  be  that  they 
are  elsewhere  dealt  willi  under  the  heads  of  forgery  and  false 
application  of  a  trade  mark  ;*'  Init  this  is  not  the  case  as  regards 
parts  of  a  trade  mark  which  do  not  so  nearly  resemble  the  trade 
mark  as  to  be  calculated  to  deceive  within  the  meaning  of  sect.  4." 
Trade  marks  which  are  or  include  names  or  initials,  and  which 
do  not  fall  within  the  detinition,^  are  included  within  this  sub- 
section if  they  comply  with  conditions  (b)  and  [or]  (c). 

(b)  .1  colouraJilc  imitation,  dr.'] — This  expression  is  cimimonly 

used  in  infringement  and  passing-off  cases.     It  is  equivalent  to 

the  phrase,  used  elsewhere  in  the  Act,  so  nearly  resembling  as  to 

be  calculated  to  deceive,^  which  has  been  already  discussed. 

Of  the  same  description.'] — Both  trade  mark  and  trade  name 

1  For  the  civil  law  relating  to  tradi-  '■'  See    Kerly.   Chap.    VIII..    \>.    136, 

names,  see  Kerly.  Chap.  XVI..  and  for  "name  marks." 

the  right  of  a  man  to  honestly  use  his  Sec.  2  (1)  (a),  p.  14  ;  and  2  {D    h). 

own  name  in  his  trade,  ibid.,  p.  532.  p.  21. 

■  Sec.  3  (1).  Page  17. 

*  Cf.  "false,"  above,  p.  40;   and  see  *  Page  14,  "  trade  mark." 
p.  48,  below.  Sec.  i  (a),  p.  19. 

*  Page  14,  "trademark." 
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rnx>f  of 
authority  of 

proprietor. 


Trade  name 
of  repute. 


Blind  namc^ 


rights    lilt'    limitoil   to    llic   class    of    floods   for    wliicli   ihev   are 
rcRistereii  or  u.Sfd.* 

X<>t  havimj  aiithnrist'tl.]  —  This  is  iiioi*' ^^ciiciuUy  «'xpressed  than 
"  without  the  assent  of  tlic  proprietor."  which  is  the  i)hraso 
iist'tl  elsewliere  in  the  Act,'-  and  ahi-ady  discUHsed,  hut  it  lias 
prohahly  just  the  same  nicaninp;. 

There  is  no  provision  in  the  present  suli-section  castinj;  the 
onus  of  provinpj  the  iiutiiorily  in  tpiestion  upon  the  defendant. 
Tliis  is  prohuhly  due  to  an  over.si^ht. 

(c)  Kithcr  thiisr  of  a  fictitious  jiristui  or  nf'  soiiii'  jicrson  luit 
Innui  fiilt'  ((ii'i'i/iiiii  on  hKsiitrss  in  ronni'ction  nith  tin'  ijoodtt.]  — 
Apart  from  this  Act  it  is  perfectly  lej;al,  and  the  practice  is  very 
coninion,  for  a  trader  to  use  as  his  trade  name  some  name  other 
than  his  own,  and  either  the  name  of  his  predecessors  in  business 
or  a  name  chosen  for  some  other  reason,  not  being  such  a  name 
as  to  infringe  the  rights  of  any  other  person  in  respect  of  his 
trade  name.'  It  is  submitted  that  the  Act  does  not  make  the 
practice  illegal,  but  that  the  above  sub-section,  under  clause  (c), 
is  directed  against  the  application  to  goods  of  any  name  which 
is  not  the  trade  name  of  the  per.son  who  applies  it,  whether  that 
trade  name  is  his  personal  name  or  not,  for  the  whole  sub-section 
is  governed  by  the  use  of  the  words  "  false  name,"  and  "  false 
name  or  initials,"  and  the  trade  name  of  the  per.sou  using  it  is 
not  a  false  name,  nor  are  his  trade  initials  false  initials.* 

Evidence  was  given  before  the  Committee  of  1887°  of  the 
fraudulent  use  of  well-sounding  names  which  were  not  trade 
names  at  all,  and  were  used,  not  to  identify  the  goods  to  which 
they  were  applied  with  the  person  apjilying  them,  or  with  any 
other  manufacturer  or  merchant,  hut  to  suggest  that  they  were 
the  manufacture  or  merchandise  of  some  seemingly  respect- 
able firm.     Spanish-sounding  names  on  pseudo-Spanish  cigars, 


*  See  8CC.  .'J9  of  Act  of  1  Wu.  ami  Kerly . 
Chap.  v..  p.  H»3. 

*  Sec.  4  Ca),  p.  !'.♦  ;  hoc.  5  (:»),  p.  2H. 
»  Kerly.  Chap.  XVI.,  p.  4113. 

*  Cf.  .'US  to  the  meaning  of  "  falw." 
p.  40.  In  MiicmilliiH  V.  h'/irmtinn 
Jirui.,  lA.,  IM  11.  V.y.  <>47  (\\M\), 
where  the  •IcfeiKlaiits  had  atlopletl  the 
tnwlc  name  of  "  Ma<;farlaiie  iV  Vo''  for 
their  trade  in  whisky,  Vaughan 
WillianiK,  \...\.,  exprcMHcd  rcifrel  that, 
"according  to  the  law  of  this  country 
you   can   for   trade    purposes   adopt   a 


name  which  i.s  nut  your>i.and  use  it  with 
a  sort  of  suggestion  that  ytiu  are  the 
sole  agents  of  the  iion-e.xisteiit  |>coplo 
whose  pictureMjuo  name  you  havcch<*>en 
to  adopt  because  you  hope  that  cus- 
tonKiH  will  draw  all  sorts  of  favourable 
inferences  in  re8j)ect  of  the  wares  you 
sell." 

*  .'^ee,  for  instance,  the  evidence  of 
.Mr.  Freeman,  .M.  .M.  A.  Report,  1S87, 
gtj.  2.S71  ct  se<|. ;  of  Mr.  Hughe^  ibid., 
y.  180.'.  :  an>l   Mr.    Lockwuod,  ibid.,  y. 

iyy2. 
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"  The  SholVuilil  Knifi;  Company,"  tliere  Ix-in^'  no  .such  company, 
and  the  tnule  names  of  defunct  firmH,  woio  citcsd  as  examph^s  oi 
such  "  hlind  names,"  as  they  are  called.  Sul)-sec.  iJ  (li)  (c) 
seems  to  have  heen  directed  to  stop  the  use  of  such  names  as 
these.  It  was  stated  hefore  the  Committee  of  IH'JO  that  the 
Act  had  failed  in  tiiis  particular,^  hut  the  statement  was  made 
under  the  assumption  that  the  conditions  (a),  (h),  and  (c)  were 
all  required  to  he  complied  with,  (h)  and  (c)  not  heing  treated  as 
alternative,  as  is  sugj^ested  alcove.  The  Committee  did  not  think 
fit  to  recommend  any  alteration  of  the  suh-section. 

Fictitious.] — The  words  "  a  fictitious  or  non-existing  person," 
in  sec.  7  (3)  of  the  Bills  of  Exchange  Act,  1882,  have  heen  held 
to  apply  to  a  case  where  the  name  used,  as  that  of  the  payee  of 
a  forged  hill,  was  the  name  of  an  actual  person  who  was  known 
to  the  acceptor  and  accustomed  to  have  husiness  dealings  with 
him,  hut  who  had  not,  and  was  never  intended  hy  the  drawer  to 
have,  any  interest  in  tlu>  hill.- 

The  description  of  hacon  cured  hy  Lipton  as  "  Tracey's  cure," 
where  Tracey  was  Lipton's  foreman  curer,  has  heen  held,  in 
Ireland,  to  be  an  offence  under  sec.  3  (3)  (c) ;  although  a  custom 
was  alleged  for  bacon  dealers  to  describe  their  second  quality 
goods  by  the  names  of  their  foremen  curers.-^  No  evidence  of 
the  custom  was  adduced. 

Not  bond  Jide  carryiiKj  on  business,  dCr.] — The  name  and  initials 
of  a  person  who  is  carrying  on  business  in  connection  with  the 
goods  are  dealt  with  under  the  preceding  head,  see.  3  (3)  (b). 

Conventional   Description. — By  sec.  18 —  Provisions  of 

"  Where  at  the  passing  of  this  Act*  a  trade  descrip-  Site'^je^jp*! 
tiou   is  lawfully   and   generally   applied   to   goods   of    a  t'on  not  to 
particular  class  or  manufactured  by  a  particular  method,  certain  cases, 
to  indicate  a  particular  class  or  method  of  manufacture 
of  such  goods,  the  provisions  of  this  Act  with  respect  to 
false   trade   descriptions   shall   not  apply  to  such  trade 
description  when  so  applied  :  Provided   that  where  such 
trade  description  includes  the  name  of  a  place  or  country, 

»  Evidence  of  Mr.  Hughes,  M.  M.  A.  221.     Cf.  Vimivn  v.   Ilughfit,   [I90.i]    1 

Report,  18;tO,  Q.  .JOll,  and  Mr.  Kollelt,  K.  B.  ''.•.■>,  and   A'oW/;  and  Siiuth  U'alt'^ 

p.  277.  J{,nik,  Ld.  v.  Macbeth,  [11»0H]  A.  C.  137. 

-  The  Governor  and  Company  of  the  ^  1{.\.  Lipton, 'd'lh.Vi..  Ir.  ll.^)  (1S'.»2), 

Bank  of  England  \.  Wnjliano  lirothen,  Q.  B.   D. 

[181)11  A.  C.    107;     c'lutton   v.   Atten-  *  August  23rd,  1887. 
borough,  [1897]  A.  C.  1*0  ;  i',6  L.  -I.  Q.  B. 

M.M.  4 


30  ■'•'••;  mi:k(I!ani'|si:  mauks  act,  ISST. 

and  is   calculated   to  niisKad   us   to  the   place  or  country 
where  the  poods  to  which  it  is  applied  were  nclually  made 
or    produced,   and    the  poods  are  not  actually   nia<le  or 
produced  in  that  place  or  country,  this   section   shall  not 
apply   unless    there    is    added    to   the    tradf    description, 
immediately   hefore  'or   after   the  nanu;  of  that  place  or 
country,  in    an    tMjually   consjiicuous  manner,  with    that 
name,  the  name  of  the  place  or  country  in  which  the 
poods  were  actually  made  or  produced,  with  a  statement 
that  the}'  were  made  or  produced  there."  ' 
This  peneral  savinp  with  repard  to  what  are  commonly  culled 
"  peneric  descriptions,"  hut  may  more  accurately  he  termed  "  con- 
ventional   descriptions,"    seems   to   have  heen    suppested    hy   a 
discussion  which  took  place  hefore  the  Committee  of  1887,  as  to 
whether  the   name   Balhrifj(ian   }i«se^  was    jiroperly  applied   to 
hosiery  manufactured  in  Ireland  at  Balhrippan  only,  or  to  hosiery 
of  the  same  di'scription  made  at  several  places  in  Knpland,  and 
in   particular  at  Nottinpham.     It   is   hased   upon  the  fact  that 
descriptions  at  first  ajiplied  to,  and    appropriate  for,  a  proup 
within  a  class  constantly  become  used  for  the  whole  class,  and 
are  at  lenpth  as  appropriate  for  the  rest  of  it  as  for  the  particular 
proup.     The    case  of  trade  marks  in  this  way   become  puhUci 
juris   by  piracy,    misuse   or   abandonment,    is  not  uncommon."'' 
lAchufs  Kxtruct,    American    leather    cloth,    French    chalh,    patent 
leather,  are  examples  of   conventional   descriptions   within    the 
section.     The  (piestion  whether  an  alleped  conventional  descrip- 
tion does  indicate  the  particular  class  or  method  of  nuiniifacture 
of  the  poods,  i.e.,  the  kind   of  poods,  is  of  course  a  question  of 
fact  to  be  established  by  evidence.     It  corresponds  to  the  question 
whether  an  alleped  trad«!  mark  or  trade  name  of  poods  was  the 
symbol  or  name  of  any  poods  of  the  kind,  or  the  symbol  or  name 
of  the  plaintifT's  poods  of  the  kind  only,  which  constantly  arose 
for  determination  in   trade  mark  cases  before  the  Repistratiou 
Acts,  and  still  frequently  arises  in  trade  name  and  passinp-ofT 
cases.* 

It  is  to  l>e  noted  that  the  section  only  ajtplies  to  trade  descrip- 
tions lawfully  and  penerally  applied  at  the  passinp  of  the  Act.*^ 

•  Cf.    28,  "place  or    country,"   niul  Trade  MnrkH  (In<iia"),  Appendix,  p.  17U. 
HCC   the    Madrid  Convention,  Art.   IV.,  >  See  Kerly.  Chap.  XIV.,  p.  36:^. 
App.,  p.  HW).  *  Sf-e  Kerly.  pp.  :\7,  607. 

*  Am    to   this    inntancc,  bcc   CuHtfUiiH  '''  Sf  the  Witney  IMankct  Ca-sc  cited 
(icncrul  Order,  Appendix,  p.   IIH,  and  alx)vc,  p.  30, 
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"  Lawfully"  iiiiisL  mean  not  only  so  as  not  to  bo  ohnoxiouB  to 
any  then  (ixislin^'  trade;  nanio  or  trade  iiiaik  ri^htH,  or  to  par- 
ticular .slatiit(!S  siu-li  as  tlio  Cutlers  Acts,'  hut  also  so  as  not  to  be 
witliin  the  prohibitions  of  the  M.  M.  A.  of  IHd'i.  That  Act,  how- 
ever, contained  a  section  (sec.  i>)  corrcspondinj^  to  sec.  IK,  but 
not  limited  to  descriptions  in  use  at  the  comnHUicement  of  the 
Act.  "Generally  applied"  means,  it  is  submitted,  ai)plied  by 
l)robable  purchasers  and  persons  dealing  in  the  Roods  in  question. 

In  The  Patriit  IsiiKflass  case^  the  Court  held  tliat  a  good 
defence  might  have  been  raised  under  this  section  upon  tlio  find- 
ing of  the  magistrate  that  the  article  in  question  had  been  known 
to  the  trade  as  patent  isinglass,  although  it  was  made  from  cod 
sounds.  But  it  may  be  doubted  whether  such  a  finding  would  be 
sutHcient  if  it  were  shown  that  the  description  deceived  the 
public,  although  it  was  understood  by  the  trade."* 

4.  Causing  an  Offence  to  be  Committed. 

"  (f)  Causes  any  of  the  things  above  in  this  section  men- 
tioned to  be  done." 
Master   and   sciraiit.] — The    provisions    of    sec.    2  (2)  of    the   ^^cc.  2  (l). 
M.  M.  A.,  1887,  make  a  master  criminally  liable  for  acts  done  by  servant, 
his  servants  in  contravention  of  the  section  wlien  acting  within 
the  general  scoi>e  of  their  employment,  although  contrary  to  their 
master's  orders,  unless  the  master  can  show  that  he  has  acted  in 
good  faith  and  has  done  all  that  it  was  reasonably  possible  to  do 
to  prevent  the  commission  of  offences  by  his  servant.^ 
By  sec.  19  (3)— 

"  Nothing  in  this  Act  shall  be  construed  so  as  to  render 
liable  to  any  prosecution  or  punishment  any  servant  of  a 
master  resident  in  the  United  Kingdom  who  bona  fide  acts 
in  obedience  to  the  instructions  of  such  master,  and,  on 
demand  made  by  or  on  behalf  of  the  prosecutor,  has  given 
full  information  as  to  his  master." 

»  Below,  p.  102.  ••  Cojfjwn  v.  Moore  (No.  2).   [1S<.18]  2 

2  Gridletj  v.  Swinhorne,  52  J.  P.  739,  Q.  B.  3Cm;  ;  67   L.  J.  y.   B.  OS'J  (over- 

791  ;  5  T.   L.   R.  71    (1888),  Coleridge,  ruling  a  dictum  of  roll<K:k,  B.,  in  liudd 

L.C.J.,  and  Grantham.  J.     See  also  per  v.  Lucan,  [1891]  1  Q.  B.  408).  U\.  Kus- 

Holmes,   J.,    in    //.   v.    Lipton.   p.   49.  sell  of  Killowen.  CI..  Sir  F.  H.  Jeune.  P.. 

note  (3).  Chitty.     L.J.,    Wright.     Darling,    and 

*  See  Ford  v.  Foxtrr,  L.  K.  7  Ch.  (>11  ;  Channel!.  JJ. ;    and  see  further,  as  to 

and  see  Ifoopcr\.Iial/our,^V.l!i.  [1890]  the  nature  of  the  defence  in  such  cuses, 


'■>1.     1H9.     cited     ante,     p.    27.    under       below,  pp.  55.  63. 
•  weight."' 


4—2 


OJ 


IHK    .MKKCllANhlSK    MAKKS    Ad',    1887. 


Exemption 
of  certain 
pcrwiDH  cm- 
ploywi  in 
ortliiiary 
oour>c  of 
husiucsii. 


It  seems  an  obvious  inforonce  from  tliiH  section  iiiui  from 
sec.  0,*  it'liiting  to  persons  I'liiplovcil  l)y  otliers  in  tlu'  ordiniuy 
course  of  Imsiness,  that  servunts  unci  persons  employed  who  do 
not  come  within  the  ttMins  of  the  sections  are  to  ho  liahli>  for  acts 
done  in  oht'dioiK-e  to  the  inslriiclions  of  thuir  masters  or  employers 
(though  they  may,  of  course,  he  aide  to  show  th;it  they  acted 
without  inlrnt  to  defraud,  or  innocently).  .\nd  this  acconls  witii 
the  ordinary  law  that  every  person  who  either  actually  does,  or 
authorises,  or  procures  to  he  done,  a  criminal  act  is  guilty  of  the 
crime. •^ 

Thus,  under  the  riiarmacy  Act,  18()8,''  an  unregistered  chemist's 
assistant  has  been  held  liable  to  penalties  for  selling  poisons  on 
behalf  of  his  master,  who  was  himself  duly  registered. 

Both  sec.  19  (3)  and  see.  (5  are  restricted  to  cases  of  masters 
or  employers  resident  in  the  United  Kingdom. 

Bonajidc] — It  is  difficult  to  attach  any  definite  meaning  to 
this  expression  in  the  section.  It  can  hardly  be  construed  to 
import  the  reiiuirements  of  reasonable  precaution,  and  liaving  no 
reason  to  suspect  the  genuineness  of  the  trade  mark  or  trade 
description,  expressed  in  sec.  6  (b)  and  (c).  It  may  mean  with- 
out knowledge  of  the  illegal  character  of  the  act,  or  merely  that 
the  person  excepted  has  in  reality,  and  not  colourably  only, 
acted  as  a  servant  and  in  obedience  to  his  master's  instructions. 
The  last  meaning  suggested,  however,  would  make  the  words 
mere  surplusage.     Compare  sec.  G,  which  is  next  considered. 

On  demand  has  (jiren  full  intoiinationJ] — Compare  sec.  2  (2) 
(b),*  and  sec.  6  (d). 

PciHons  employed.^ — By  sec.  6  — 

"  Where  a  defendant  is  charged  with  making  any  die, 
block,  machine,  or  other  instrument  for  the  purpose  of 
forging,  or  being  used  for  forging  a  trade  mark,  or  with 
falsely  applying  to  goods  any  trade  mark  or  any  mark  so 
nearly  resembling  a  trade  mark  as  to  be  ciilculated  to  deceive, 
or  with  applying  to  goods  any  false  tnide  description,  or  caus- 
ing any  of  the  things  in  this  section  incnlioned  to  be  done, 
and  proves — 

"(a)  That  in  the  ordinarycour.se  of  his  business  ho  is  em- 
ployed, on   behalf  of  other  persons,  to    make  dies, 

•  8«5C  U'ldW,  Pliarmarrutiral    Siirirfi/    y.    Whrrldon, 
»  Sec  Archlxjld.  I'.'lrd   e.1..  |.p.    12  ct       21   Q.  H.  I).  6S3  (IS'.tO),    Djv.  Ct.     An 

•cq. ;  and  sec.  11,  below,  p.  5.*.  action  for  pciiaitic>*. 

•  .31    k  ;il.'   v..     .      f.'l.  8.    \:>.      The  «  Page  03,  below. 
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blocks,  niiichiiics,  or  other  inBtrurnents  for  iimkinR, 
or  being  UHcd  in  niiikiiif^,  trade  marks,  or  as  the  case 
ma}'  be.  to  apply  marks  or  descriptions  to  floods,  and 
that  in  tlic  case  which  is  the  subject  of  the  charge  ho 
was  so  employed    by  some    person   resident  in  the 
United  Kingdom,  and  was  not  interested  in  the  goods 
by  way  of  profit  or  commission  dependent  on  the  sale 
of  such  goods  ;  and 
"  (b)  That  he   took  reasonable  precautions  against  com- 
mitting the  offence  charged  ;  and 
"(c)  That  he  had,  at  the  time  of  the  commission  of  the 
alleged  offence,  no  reason  to  suspect  the  genuineness 
of  the  trade  mark,  mark,  or  trade  description  ;  and 
"  (d)  That  he  gave  to  the  prosecutor  all  the  information  in 
his  power  with  respect  to  the  persons  on  whose  behalf 
the  trade  mark,  mark,  or  description  was  apj^lied — 
he  shall  be  discharged  from  the  prosecution,  but  shall  be 
liable  to  pay  the  costs  incurred  by  the  prosecutor,  unless  he 
has  given  due  notice  to  him  that  he  will  rely  on  the  above 
defence." 
This  section  appears,  in  effect,  to  offer  to  any  person  charged 
with  either  of  the  offences  mentioned  in  it  the  alternative  of 
satisfying  the  four  requirements  specified  in  it,  or  of  proving  that 
he  acted  without  intent  to  defraud  within  the  meaning  of  sec.  2 
(1).^     It  is  probable  that  the  latter  will  usually  be  the  easier 
course,  and  it  is  submitted,  although  with  some  doubt,  that,  in 
judging   whether   the   defendant   has   acted   without   intent   to 
defraud,  the  fact  that  he  has  not  acted  as  the  section  indicates, — 
for  instance,  has  taken  no  precautions, — is  not  to  be  regarded 
where  he  shows  that  he  did  not  know,  believe,  or  suspect,  that 
the  mark  or  description  in  question  was  forged,  or  false,  or  falsely 
applied. 

Much  evidence  was  given  before  the  Committee  of  1887  on  The 
behalf  of   the   Association    of   Bleachers,    whose  members   are  protest, 
accustomed   in  the  ordinary  course  of  their  business  to  mark 
trade  marks  and  descriptions  upon  goods,  and  to  pack  the  goods 
according  to   their   customers'    orders,  to  show  that  from    the 
enormous  number  of  the  marks'^  and  descriptions  employed  in 

^  Below,  p.  r.7.  "  intent  to  defraud."  probably  many  more  unregistered,  but 

2  60.000  cotton  marks  were  registered       in  use. 
as  trade  marks  before  1887.   There  were 
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the  toxtile  tradt",  iind  tho  fuel  Unit  iimny  coiitaiii  words  in 
Oriental  Iiin}^uiij;t',s  with  wliicli  tlie  l)loiiclu>rs  are  not  ucciuaintLHl, 
it  wouKl  hv  a  j^nMit  hardsliip  to  cast  upon  them  tlie  duty  of 
verifying  thf  title  to,  and  the  penuineneKS  of,  every  nuirk 
furnished  to  them  by  their  customers.  The  association  presented 
a  memorial  to  the  chairman  of  the  Conunittt'e  protestinj^  against 
the  liill  undi'r  their  consideration  in  its  then  form,  and  suggested 
for  insertion  into  it  a  section  nearly  corresponding  to  the  present 
section,  but  without  the  modifications  (b),  (c),  and  (d).  The 
section  was,  no  doubt,  based  u[)on  these  representations  and 
proposals.^ 

Clauses  2  (1)  (a)  ("  forges  any  trade  mark  ")  and  2  (1)  (e; 
("disposes  of  or  has  in  his  possession  any  die,  &c.,  for  the 
l)uri)(»se  of  forging  a  trade  mark")  are  onntted  from  the  section, 
and  so  also  is  sub-sec.  2  (2)  ("exposing,  I'tc.  for  sale  goods  to 
which  a  forged  trade  mark,  &.C.,  has  been  applied"). 

The  first  condition  (a)  is  triple,  so  that  the  person  charged 
must  prove  in  all  six  propositions  to  bring  himself  within  the 
.section. 

Precautions  : — Information.] — Clauses  (b)  and  (c)  correspond 
to  clause  (a)  of  sec.  2  (2)  ;  clause  (d)  to  clause  (b)  of  sec.  2  (2),'^ 
except  that  the  words  "  on  demand  made  by  or  on  behalf  of  the 
prosecutor  "  are  there  inserted.  Under  the  present  section,  it 
seems,  the  party  charged  must  volunteer  the  information  if  it  is 
not  demanded,  but,  on  the  other  hand,  he  can  give  it  at  any 
time  down  to  the  hearing  of  the  charge. 

Co8t8.'\ — Compare   sec.     14.'      This  penalty   is  omitted  from 
sec.  2  (2),  because  the    information  there  referred  to  must  be 
given  on  demand  as  a  condition  of  the  special  deffiict!  allowed 
by  the  sub-section. 
AccchsoritB.  Acccsgorics.l — The   offences   dealt   with    by   the   Act  are   all 

misdemeanours,  and  there  are,  accordingly,  no  accessories  to 
them.  The  provision  of  the  Act  of  18G2  (sec.  18)  making  every 
person  who  shall  aid,  abet,  counsel,  or  procure  the  commission 
of  an  offence  under  the  Act  guilty  of  a  misdemeanour,  has  not 
been  introduced  into  the  present  Act,  and  any  such  per.son  can, 
consequently,  only  be  convicted  of  an  offence  if  he  has  committed 
it  as  a  principal  under  sec.  2  (1)  (f)  ("  causes  any  of  the  things 

'   M,  M.  A.  H4|K>rt.  18«7,  pp.  '2:yl.2M.  Act,  1SS7  (.')0  Jc  .'.1  Vict.  c.  2'.t).  s.  7.  and 

'  Sec  below,  pp.  .18,  «;3.  the  Snic  of  Koo<l  and    I)rug«  Act,  1875 

»  Foge  «'.»,  Mow.     Similar  pcnaltien  (HH  &  :i»  Vict.  c.  d'-i),  h.  25. 
a*  to  cottH  are  imjioHcd  by  the  Margarine 
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above  in  this  section  iulmjiIoihmI  to  bi;  doiio  "),  or  iiiulfr  ono  of 
tlie  spoeiiil  lujiuliiiKH.       See.  11,  set  out  In-low,  in  not  direcled  to 
tlie  punishment  of  accessories  generally,  as  the  side-note  wrongly 
suggests,  but  to  the  punishment  of  ofTences  committed  abroad. 
Olfences  cmnmittvil  ahroad.'] — I3y  sec.  11 — 

"Any  person  who,    being  within  the   United    i\ing<lom,   i'---' -i' 

procures,  counsels,  aids,  abets,  or  is  accessory  to  the  com- 
mission, within  the  United  Kingdom,  of  any  act,  which,  if  L'jiitiiiiiu?! 

abroad  J. 

committed  in  the  United  Kingdom,  would  under  this  Act 

be  a  misdemeanour,  shall  be  guilty  of  that  misdemeanour 

as  a  princii)al,    and    be    liable    to    be    indicted,    proceeded 

against,  tried,   and  convicted  in  any  county  or  place  in  the 

United  Kingdom  in  which  he  may  be,  as  if  the  misdemeanour 

had  been  there  committed," 

The  side-note  to  this  section  in   the  Queen's  Printers'   copy 

(punishment    of    accessories)   is    misleading.      The   section    is 

directed  to  meet  offences  committed  abroad  by  persons  in  the 

United  Kingdom.    In  general,  offenders  can  only  be  prosecuted  in 

the  counties  or  districts  where  their  offences  were  committed,'  and 

penal  Acts  are  to  be  read,  if  possible,  as  not  creating  any  offence 

to  be  committed  outside  the  country  for  which  they  are  enacted.^ 

The  civil  Courts  will  interfere  by  injunction  to  prevent  steps 

being  taken,  or  anything  done  within  the  jurisdiction,  with  a 

view  to,  or  for  the  purpose  of,  infringing  the  plaintiff's  trade 

mark,  or  passing  off  goods  as  his  abroad.^ 

5.  Defences  imder  Sec.  2  (1). 

The  sub-section  concludes  with  the  words  "  shall,  subject  to  the 
provisions  of  this  Act,  and  unless  he  proves  that  he  acted  without 
intent  to  defraud,  be  guilty  of  an  offence  against  this  Act." 

The  provisions  of  the  Act  referred  to  are  sec.  6  *  (persons 
employed);  sec.  13^  (vexatious  indictments);  sec.  15^  (limita- 
tion for  prosecutions)  ;  and  sec.  19  (3)"  (servants  acting  under 
their  master's  orders). 

'  See  Archbolil.  28rd  ed.,  pp.  3.")    et  Anonyme  de»  Verrier*  dtVKtoiWt  Tm., 

seq.     There   are    many   exceptions    by  [18H4J  1   Ch.  Gl  ;  [1894]  2  Ch.  26  ;  10 

statute.     See,  in  particular,  as  regards  R.  P.  C.  430  ;  1 1  H.  P. »'.  142,  Stirling,  J., 

the    places    mentioned    in    the   list    at  and  C.  A. 
p.  ir)2  (.".3  J:  .54  Vict.  c.  37).  *  I'age  .">2. 

•^  Macleodv.Att.-Gen.  for  Xew  South  »  Page  tJi>. 

Walr.-i,  [1891]  A.  C.  4.->.5."  «  P.ige  GS. 

■''  llodgerg  cj"  jSo/w,  Ld.  v.  Rottijen,  o  "  Page  51. 

T.  L.  R.  678  (1889),  Kay,  .J.  :  Soci/'M 
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Proof  of  l^uhss  )ir  provrs.^] — The  polic'V  of  the  Aft  is,  when  once  it  bus 

tnnoccucc.         ,  . 

l)een  estahlished  tliftt  ii  trade  mark  liaH  been  made  witlioiit  the 

assent  of  the   juoprietor,  or  that   a  false  description  has  been 

apphed  to  poods,  or  that  goods  to  wliich  a  forf^eil  trade  mark 

has  l)een  applied  have  been  sold  by  the  person  charj^ed,''  or  any 

other  thing  done  which,  if  done  with  such  a  criminal  intent  as  is 

contemplated  liy  the  Act,  would  be  an  olTence,  to  cast  upon  the 

person  charged  the   onus  of  disproving  the  existence  of  such 

intent,  and  this  is  carried  further  by  casting  upon  liim  also  tlio 

onus   of  proving  the  assent  of  the  proprietor,-'  where   that  is 

material.     Great  stress  was  laid   upon  this  feature  of  the  Act 

when  the  Bills  upon  which  the  Act  was  founded  were  before  the 

Committee  of  1887,  as  the  almost  total  failure  of  the  Act  of  18G2 

was  believed  to  be  due  to  the  necessity  for  the  prosecutor  in 

prosecutions  under  it  to  prove  the  intent  to  defraud.*     There  are 

now  upon  the  statute  book  a  good  many  Acts  by  which  the  onus 

of  proof  of  justification  or  excuse  is  cast  on  the  person  charged.*^ 

For  instance,  the  api^lication  of  any  of  the  marks  scheduled  to 

the  Public  Stores  Act,  1875,*^  without  authority  (proof  of  which 

authority  lies  on  the  party  accused),  is  a  misdemeanour;  and  so 

is  being  found   at   night   having   in   possession  housebreaking 

implements  without  lawful  excuse  (proof  of  which  excuse  lies  on 

the  party   charged).'      Purchasing,   or  receiving,  or  having  in 

possession    forged    bank   notes   or   bills,   knowing  them    to    be 

forged,*^   and    making   or   having   in    possession    coining   tools** 

without   lawful  authority  (the  proof  of  which  authority  lies  on 

'  Vf.    the    second     part    of    sec.    2,  of   the  authority   required    under    sec. 

p.   61.  and   the  Food  an<l    Drugs  Act,  '.i  (H)  (It)  is  not  thnnvn  on  the  person 

187.'i   (38  k  3U  Vict.  c.  03),  sec.  24.  by  charged. 

which,  if  a  defendant  relies  on  any  pro-  *  M.    M.   A.   Report.   1887.      Seethe 

vision  or  exception  in  the  A<rt,  lie  must  evidence  of  Mc-wrs.  HuKhes,  I/Ockwoo<l, 

prove  that  he  falls  within  it.  and  I'ttley.      The  Committee    of   1882 

»  The  master  is  prima  facie  liable  for  were  strongly  urge«l  t<i  report  in  favour 

the  act  of  his  servant.  l)cing  within  the  of  the  insertion  of  similar  provisions  as 

Bcope  of  his  emjtloyment.  even  though  to  the  onus  of  proof  in  the  Act  of  that 

contrary  to  his  ortlers,  but  may  meet  year,    but     they    declined     to    do    so, 

that    primA  facie  case  successfully   by  ,M.  M.  A.  Ho|>ort,  IHC.S.  evidence  of  J,  T. 

showing  that  heacte<l  without  intent  to  Smith,  Q.  2t'.J3. 

defraud  :     Citppfn    v.    Moore   (No.    2),  '  See  a  paper  by  .Mr.  J,  T.  Smith  in 

[1898^  2  Q.  M.  306  ;  67  L.  J.  Q.  U.  6H'.t,  M    M.  A.  lUport.  186-;,  j..  162. 

Ld.  u'uHscll  of  Killowen,  C.J..  Sir  K.  H.  '  3K  A:  3'.t  Vict.  c.  2.'.,  s.  4. 

.Icunc.  F'.,  Chitty.  L.J.,  Wright,  Darling.  ^  24  A:  2.'.  Vict.  c.  W.  s.  r.8, 

and  Channell.  .IJ.  •  24  .V  2.%  Vict.  c.  9H.  «.  13, 

>  8ec  4,  p.  1 7 ;  sec.  6  (3).  p.  23.     I'nof  »  :'4  Ac  2i  Vict.  c.  '.•'.>.  s.  24. 
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the  party  iiccuBcd)  are  felonies.      The  Sale  of  Food  uikI  Druf^H 
Act,  1815,^  and  the  Mar^'arine  Act,  18H7,  are  other  in.stances.'-' 

And  hy  the  coinnion  law,  wherever  the  act  char^cnl  is  not 
indifferent,  hut  in  ilKelf  unlawful,  the  proof  of  juHtilication  or 
excuse  in  such  case  lies  on  the  defendant,  and  on  failure  thereof, 
the  law  implies  a  criminal  intent.'' 

Intent  to  defiauil.'] — This  does  not  mean  intent  to  defraud  any  l"'cnt  to 
particular  jierson.*  So  that  an  offence  may  be  committed, 
althou^'h  ])recautions  are  taken  to  prevent  the  immediate 
purchaser  from  the  person  charged  being  deceived,  as,  for 
example,  by  adding  to  a  false  trade  description  upon  a  covering 
a  label  which  bears  the  name  of  the  person  whose  manufacture 
or  merchandise  the  goods  within  the  covering  really  are,  or 
which  is  otherwise  explanatory,  for  the  label  may  be  intended  to 
be  removed,  and  the  goods  passed  on  to  the  ultimate  purchasers 
with  the  false  trade  description  unqualified.^ 

The  provision  of  the  Act  of  1862,  s.  12,  that,  where  in  pro- 
ceedings in  respect  of  an  offence  under  that  Act  it  should  be 
necessary  to  allege  or  mention  an  intent  to  defraud,  it  should 
not  be  necessary  to  allege  or  prove  an  intent  to  defraud  any 
particular  person,''  has  not  been  reproduced,  probably  because 
the  onus  of  probf  has,  in  the  present  Act,  been  shifted  to  the 
person  charged.  It  appears  that  the  absence  of  the  provision 
makes  no  difference  to  the  effect  of  the  Act. 

"The  words  'intent  to  defraud'  in  this  Act  mean  more  than 
an  intent  to  cheat  a  customer."  They  apply  to  cases  '"  where  a 
person  uses  a  particular  mark  without  any  intent  in  so  doing 
to  induce  a  buyer  to  accept  goods  which  might  otherwise  be 

•  See  sees.    ">   and   S.      See  Betts  v.       another  manufacturer,  had  not  -actetl 
>lr»/,T^frtrf.  2(1  Q.  B.  D.  771.  innocently"    within    the    meaning   of 

-  Cf.  also  the  presumption  of  guilty  sec.  2  (2).  although  he  ha«l  adde<l  his 

knowledge  from  evidence  of  possession  own  labels  and  hml    not    intendetl  to 

of   recently   stolen    goods.      Archbold,  deceive  anyone.     See  also  p.  fi'i.  note  (7). 

23rd  ed..  p.  552.  And  cf.    "  so  nearly   resembling,"  sec. 

'  Per  L<1.  Mansfield,  li.  v.  Wood/all,  4  (a),  ante.  p.   ll»,  and  "calculated  to 

5  liurr.  2(>ti7.  note  (1).  lead."  sec.  3  (2),  above,  p.  45  ;  an<l  the 

*  H'ow/  V.  Biirfffjfs,  infra.     Cf.  forging  civil  law  rule,  Kerly,  pp.  234.  408.  and 
a  trade  mark,  above,  p.  18,  note  (1).  Lfrrr  v.  Goodwin,  36  C.  D.  1 ;  4  R.  P.  ('. 

=•  Wood  V.  Bi(rffe.ix,  24   Q.   B.  D.  1«2  4'.t2  (1887).  C.  A. 
(1880),  Coleridge.  L.C. J.,  and  Mathew.  J.,  ^  Similar  sections  occur  in   24  A:  2". 

.1  case  under  sec.  2  (2).  and  Thwaltcx  v.  Vict.  c.  i(8.  s.  44  (forgery).  24  A:  2.")  Vict. 

McErUhj,  21  R.  P.  C.  397  (i;i04).  L.J.I. .  c.  90.  8.  88  (false  pret€noes\  and  24  A: 

Ireland,  where    it    was  held   that    the  25  Vict.  c.  97,  s.  58  (malicious  injuries 

defendant,  who    had    knowingly    sold  to  projierty). 
gootls     bearing     the     trade     mark     of 
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rejoctotl."  '  And  in  ii  ciiso  where  the  offence  consisted  in  English 
manufjiclurers  phicin^  their  niitne  on  j^'ooils  nnunifuctured  by 
other  iK»rsons,  hut  ecjuiil  in  (iimlity  to  their  own,^  Coleridge, 
L.C..T.,  sjiid  :  **  In  the  present  case  all  furtlier  controversy  is 
su|>erMuous  wlien  once  one  has  ascertained  with  certainty  what 
haiiii  means  in  the  Act.  I  agree  that  if  the  word  is  used  in  the 
sense  of  putting  off  a  had  article  on  a  customer  in  order  to  get 
money  unfairly,  there  is  no  evidence  here  of  anything  of  the  kind 
having  been  done.  On  the  contrary,  it  is  expressly  found  that 
the  article  supplied  was  as  good  as  that  contracted  for.  liut 
that.  1  think,  is  not  the  correct  meaning  of  the  word /Vaj/<i  as 
used  in  this  Act  of  Parliament.  The  Act  is  directed  against  the 
abuse  of  trade  marks,  and  the  putting  off  on  a  purchaser  of  not 
a  bad  article,  but  an  article  different  from  that  which  he  intended 
to  purchase  and  believes  he  is  purchasing.  It  would  apply  to 
cases  where  a  particular  article,  manufactured  by  a  particular 
person,  had  acquired  a  widespread  reputation  (as,  for  instance, 
happened  in  the  celebrated  case  of  the  tish  sauces^)  and  some  one 
supplied  another  and  a  different  article  under  that  name,  so  as 
to  make  the  purchaser  take  something  which  he  did  not  know  he 
was  taking." 

On  the  other  hand,  the  Act  does  not  apply  to  mere  cases  of 
inaccurate  or  mistaken  descriptions.  The  charges  under  it  are 
criminal  charges,  and,  according  to  the  ordinary  rule,  a  criminal 
intentT— a  mens  tea  in  the  person  charged — must  be  made  out.* 
It  is  immaterial  that  the  buyer  was  not  deceived/ 
Giving  livasDunhli'  precautions. — Giiinff  information.] — Where  special 

defences  are  provided  by  the  Act,  in  sec.  2  (2)  (a)  and  (b).*^  't"<i 
sec.  (5,"  the  matters  to  be  proved  by  the  person  charged  include, 
that  he  took  all  reasonable  precautions  against  committing  an 
offence  against  the  Act,  and  that  he  gave  all  the  information  in 
his  power"*  with  respect  to  the  persons  from  whom  he  obtiiim-d 

'    I'cr   .MiiUicw,  ,1.,  in  Stumj   \.  f'/iil-  Lr..l..    am!    (ir.iiitliaiii,    .J.;     /litdJ    v. 

worth    Gunpowder    ro.,l\   W     H.    iJ.  W  /.i/v/x,  [  IS'.U  j  1  g.  U.  408. 

(|HH'.»).       See     also    the    judgiiu'Ut    of  ■  See     Aim/unhoim     v.     Salmon     .<• 

<hrtiiiiell.    J.,    in    ChrUtie,    Muiimoh    Jf  r,7//(A^/r>/«,  [  ISUHJ  2  (j.  M.  l".t  ;  67  L.  .1. 

Womh  V.  Coojfer,  [l'.M)()j  2  Q.  H.  '>T2.  y.   H.  r.Ol.  \a\.  HiivhoII  of  Killowen,  CI., 

'  .S-x-  nolo  (1).  lliiwkiriH,  Duy,  Wills,  ami  Wright.  JJ. 

»  Jlurgt-AM  V.    HurgrtM,   .'J    De  (J.  M.  Jl  "   Below,  |i|>.  til,  (12. 

G.  8'J6;  22  L.  J.   «'h.  <57r).  '•   Al>ovc,  p.  52. 

*  Gridlrtj  V.  Swinhiiriie,  52  .1.  1'.  7:i'J,  *  Sec  alw  sec.  19  (.3).  nljovc.  |>.  51. 
7'Jl  ;  5  T.   I,.   11.  71   C1H88),  Coleridge, 
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the  marked  goods,  or  the  person  on  wliost;  Itcliiilf  the  mark  or 
description  in  question  was  applied.  No  douht  it  was  intended 
hy  the  draftsmen  of  the  Act  to  make  these  matters  testn  of 
innocent  conduct  on  all  charges  under  the  Act,  but  it  is  submitted 
that  the  provisions  respecting  them  cannot  lie  iniported  into 
sections,  as  the  above  section,  where  they  are  not  expressed  ;  in 
fact,  this  has  recently  been  held  to  be  so  in  regard  to  sec,  2  (2).' 
The  most  ordinary  evidence  to  show  that  the  party  charged 
acted  without  intent  to  defraud,  or  "  otherwise  innocently,"  - 
would  be  evidence  of  ignorance  of  the  facts  on  which  the  charge 
is  based :  for  instance,  evidence  that  he  did  not  kn<jw  or 
suspect  that  the  mark  forged  was  a  trade  mark ;  that  the 
goods  to  which  the  trade  description  was  applied  were  not  the 
goods  described ;  or  evidence  that  he  believed  he  had  the  assent 
or  authority  of  the  proprietor  of  the  trade  mark  in  question  to 

apply  it. 

Evidence  of  the  defe)uhiitt.]—By  sec.  10  (1)  (in  anv  prosecution   Evidence  of 
■  .  '  *  tlie  defendant 

for  an  offence  against  this  Act) —  and  hia  wife. 

"  A  defendant,  and  his  wife,  or  her  husband,  as  the  case 
may  be,  may,  if  the  defendant  thinks  fit,   be  called  as  a 
witness,  and,  if  called,  shall  be  sworn  and  examined,  and 
may  be  cross-examined  and  re-examined  in  like  manner  as 
any  other  witness." 
Rehuttimj   evulence.] — If   the   person  charged   gives,  or  calls, 
evidence  to  show  that  he  acted  witliout  intent  to  defraud,  the 
prosecutor    may   give    rebutting   evidence,    and,    in    particular, 
evidence  of  transactions  similar  to  the  offence  charged,  in  which 
the  person  charged  was  concerned,  and  antecedent  (but,   it   is 
said,  not  subsequent  '^)  to  that  offence.* 

The  above  provisions  seem  to  be  impliedly  superseded  by  the 
Criminal  Evidence  Act,  1898  (<31  >i:  (32  Vict.  c.  30).  But  the 
extent  to  which  that  statute  repeals  such  provisions  has  not  yet 
been  determined.^ 

1   Christie.  .Va>t.s,»i  .<•  ir....f/.v  v.  C,ioj>rr.  Franri.^.  L.  U.  2   ('.  C.  U.  V2S.  a  case  of 

[1900]    2    Q.   B.   522,   Grantham    and  false  pretences. 

Channell,JJ.  ;  and  see  'otherwise  acted  ^  See    Ji.    v.   Dunning.   A\    L.J.  .33 

innocently,"  below,  p.  64.  (!><»«),  0.  C.  C.  ;  U.  v.  Brazil,  3t   L.  J. 

■^  Sec.  2(2)  (c),  below,  p.  04.  132:    03    J.     P.    13S     (,1899).   Sussex 

»  K.   V.   Holt,   30   L.    J.    M.    C.    11  Assizes.   Wills.  J.     See   also   .Vrchbold. 

nSGl).  23rd  etl..  p.  39S.    .•Ks  to  cross-examination 

*  Jhidd  V.  Lucas,  [1891]  1  Q.  B.  408.  in  reference  to  previous  convictions,  see 

Pollock,   B.,  and,  Charles,  J.,   evidence  i'h,irn„rk   v.  Mrrr'i,i>if.  'I'-iOd'    I   Q.  B. 

of    previous    short    deliveries.      //.   v.  4  74. 
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6.  Sale  or  Possession  of  Falsely-marked  Goods. 

Sub-Sec.  '1  r->  luovidrs  llmt — 

'*  Every  person  '  wlio  pcIIp,  or  exposes  for.  <»r  lia.s  in  liis 
possession  for,  sale,  or  any  jiur|i(ise  of  trade  or  niainifacture, 
ftny  floods  or  tilings  to  which  any  for^^ed  trade  mark  *  or  false 
trade  description"'  is  applied,*  or  to  which  any  trade  mark 
or  mark  so  nearly  resembling  a  trade  mark  as  to  be  calcu- 
lated   to  deceive   is   falsely   applied,^   as   the   case    may  be, 
shall  "  (unless  he  establishes  one  of  specified  defences*^)  "  bo 
guilty  of  an  offence  against  this  Act." 
"Where  a  registered  trade  mark  is  falsely  ai)plied,  deceit  and 
the    risk    of    misleading    are   assumed    or   become  immaterial 
and  the  offence  is  prima  facie  committed  ;   and  the  condition  or 
burden  is  thrown  on  the  defendant  of  proving  that  he  comes 
within  (a),  (b),  or  (c)  of  sec.  2  (2).'' 
Cases  where         Some  other  cases  where  possession  is  made  an  oft'euce  prima 
liik^in"'"^    facie   are    collected    at   p.    rA).       Imitating   the   mark    of    the 
offence  prima    Birmingham  Proof  House  for  gun  barrels,  or  knowingly  selling 
any  barrel  bearing  an  imitation  of  such  mark "  ;  marking  the 
mark  of  a  hammer  on  cutlery  not  made  of  hammered  steel,  or 
having  in  possession  for  the  purposes  of  sale  articles  so  marked ; 
marking  cutlery,  or  having  in  possession  for  sale  cutlery  marked, 
■with  a  false  indication  of  quality,  or  with  the  words  London  or 
London  made,  unless  the  cutlery  were  manufactured  in  the  City 
of  London,'-*  or  within  twenty  miles  thereof,  are  misdemeanours. 
By  the  Margarine  Act,  1887,  s.  G,^"  it  is  provided  that  every 
package,  wliether  open  or   closed,  and  containing  margarine," 
shall  be  branded  or  marked  in  a  certain  way,  and  that  "  if  such 

'   Ta^'C  12.  ami  JJuruilior  v.  flirrry,  '2*'>  K.  I'.   <".  M."* 

a   Pajre  14.  (1908),  L..IJ.,  Ireland. 

«   I'aKCH  24.  40.  "  r.3  Geo.  III.  c.  11.'.. 

<  I'a^rc  21.  '  •'JIt  (Jeo.  III.  c.   7.     .Sec  n  paper  by 

»   IV*--  23.  Mr.  .1.  T.  Smith.  M.  M.  A.  Report.  18G2, 

«  See  p.  CI.  p.  lt'2. 

'  I'cr  Fitzffibljon.    I...I.   (Irelaii-i),    in  '"  Ml  A:  T>\    Viet.  e.  2;t.     This  section 

'Htwaitfji  V.  MrKtilly,  21    II.  T.  C.  .S97  i*<   aniendwl  in  certain  tietailx  by    the 

(1904).      In  thin  caac  it  wan  aluo  held  Sale  of  Food  and  I>rugs  Act,  1899  (fi2  A: 

that     the    defendant     diil     not     "  act  iV.i  Viet.  c.  51), 

innocently,"  althouRh  he  ha<l  attached  "  The  provinionsof  the  Marpirinc  A<t, 

hi*  own  labclH  to  th<'  k'xxI**.  f^  •><'  knew  1H87.  w  to  marpiriiic  an-  now  extended 

that  he  had  applied  to  k'KxIh  of  \m  ow!i  t..  tiinrpirinc  chcewc  by  the  Sale  of  Food 

manufacture  th<- tnule  mark  of  another  ami    Pnips    Act,   1899   (»;2    &    fi.3   Vict. 

person.     Cf.    Woollri/   v.    Murriwn,   21  c.  51),  h.  .*i. 
R.  I'.  C.  349  (1 904),  Ct.  of  Sew.,  Scotland, 
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margarine  he  exposed  for  sale,  hy  retail,  there  Hhall  he  attached 
to  each  parcel  thereof  so  exixjscd,  uiid  in  such  mamier  as  to  hu 
clearly  visible  to  the  purchiiser,"  a  specitied  lahel.  It  has  heen 
held  that  a  parcel  of  inarKariuo  i)lac('d  heliind  a  screen  out  of 
the  sight  of  i)iirchasers  in  a  shoj),  and  from  whicli  portions  were 
cut  for  sale  to  tliem,  is  not,^  hut  that  i)arcelsdone  ui)  in  Nvrapi)erH 
and  placed  in  the  shop  so  that  the  wrappers,  l)Ut  not  the 
margarine  itself,  could  l)e  seen  hy  purchasers,  are  "exposed  for 
sale  "  within  the  meaning  of  this  section.'^  In  a  later  case, 
slices  of  hread,  spread  with  a  mixture  of  I)ani.sh  butter  and 
margarine,  and  also  haddocks  on  which  was  put  margarine  cut 
from  a  lump  kept  on  a  shelf,  were  sold  at  a  refreshment  room  for 
consumption  on  the  premises  ;  no  margarine  was  sold  to  customers 
to  take  away,  and  the  establishment  was  conducted  strictly  as 
a  refreshment  house.  There  were  no  labels  either  on  the  slices 
or  on  the  lump  of  margarine;  but  notices  were  posted  in  the 
shop  that  "  Nothing  but  a  mixture  of  the  best  Danish  butter  and 
margarine  is  sold  at  this  establishment."  It  was  held  that  the 
margarine  had  not  been  exposed  for  sale  by  retail  within  the 
meaning  of  sec.  6  of  the  Act  of  1887,  and  that  the  machinery  of 
that  section  was  inapplicable  to  such  a  course  of  business.-' 

It  has  been  held  that  the  provisions  of  this  sub-section  make 
a  master  criminally  liable  for  acts  done  by  his  servants  in  con- 
travention of  the  section  when  acting  within  the  scope  of  their 
employment,  although  contrary  to  the  master's  orders,-*  unless 
he  can  rebut  the  prima  facie  presumption  of  guilt  i)y  one  or 
other  of  the  methods  pointed  out  in  the  Act. 

7.  Defences  under  Sec.  2  (2). 

Sub-sec.  (2)  declares  the  person  charged,  if  he  falls  within  the 
earlier  part  of  the  sub-section,  to  be  guilty  of  an  otience  against 
the  Act — 

"  Unless  he  proves — 

"  (a)  That  having  taken  all  reasonable  precautions  against 
committing  an  offence  against  this  Act,  he  had  at  the  time 

1   Crane  v.  Laurerice,  25  Q.  B.  D.  1.".2  Refrexhnient  Room*,  [18'.):>^  2  Q.  B.  6ri7  ; 

(1890).  Cave  and  Smith,  JJ.     See  also  73  L.  T.  400,  Ld.  Russell  of  Killowen, 

case  of  Butter  A,m>cMtion  v.  Edmonds,  C.J.,  Cave,  J.     See  also  M'orld'n  Tea  Co. 

30  L.  Jo.  2U  (181).^).  V.   Gnrdnrr,  .VJ  J.    P.   3.-,8  (1895).  Day 

•^   H7(M(  v.//rrw«,  [1892]  IQ.B.  418,  and  Wright.  J.J. 
Lawrance  and  Wright,  J  J.  *  Coppen   v.  Moore  (N'o.  2).  [1898]  2 

■"•  Moore     v.     Pearce's     Dhiing    and  Q.  B.  30G. 
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of  the  commisHion  of  the  ullo^od  ofTciuT  no  r(>ason  to  suspect 
the  penuinenesB  '  of  tlic  iiudc  imirk,  inmk.  or  trado 
descrijition  ;   and 

"  (b)  Tlmt  on  ikiiiiind  uiiulo  by  or  on  lielmlf  of  the 
prosecutor,  lie  pave  all  the  information  in  his  power  with 
respect  to  the  persons  from  whctm  ]w  obtained  such  Roods 
or  things  '■' :  or 

"(c)  That  otherwise  he  bad  acted  iiniocently." 
The  onus  of  establishin;;  tlie  innocence  of  any  person  charged, 
whose  case  is  shown  to  fall  within  the  earlier  part  of  the  section, 
is,  therefore,  as  under  the  corresjumdin^  sub-section  (1),^  already 
considered,  cast  upon  the  person  charged.  Clauses  (a)  and  (b) 
of  suit-sec.  (2)  of  sec.  2  apply  to  cases  where  the  goods  in 
question  are  in  the  possession  of  the  accused  for  sale,  or  are  sold 
with  the  forged  trade  mark  or  false  trade  description  already 
stamped  upon  or  otherwise  applied  to  them.  But  any  defendant 
to  whose  case  clauses  (a)  and  (b)  apply  is  entitled  to  prove  that 
he  "  acted  innocently  "  otherwise  than  by  proving  that  he  had 
taken  all  reasonable  precautions  against  committing  the  offence, 
and  that  he  had  no  reason  to  suspect  the  genuineness  of  the 
trade  mark  or  trade  description.*  AVhere  the  false  trade  descrip- 
tion is  applied  on  the  occasion  and  as  i)art  of  the  terms  of  sale, 
the  accused  must  rely  for  his  exculpation  upon  clause  (c) — viz., 
by  showing  that  he  had  acted  innocently.'' 

The  special  defences  (a)  and  (b)  correspond  to  (b),  (c),  and  (d) 
of  sec.  G,''  except  that  the  information  here  referred  to  is  to  be 
given  on  denumd,  and  in  sec.  (>  there  is  a  special  provision  as  to 

'  Page   5It.      C"f.    sec.   C  (c),   p.    '>'^,  RoMit  "  for  what  it  was."     It  was  held 

and    8CC.    17,   p.    HI,  and   also   "false."  that   the    absenre   of    ineng   rra    wa.s  a 

J).  AO.  gixn\  di'ferice,  and  the  loiiviction  by  the 

'•'  rajfCH  '»4,  .'»f<,  <'.3.  iimj:i-trate   wiu»    (juashed.       The   poiut 

^  I'agc  Tj."*.  whether    the  perstm  charged  can  only 

•   f'hrittle,       Mitimon     V      WhikIk     v.  resort   to  (o)  when   the   false  tra<le  de- 

^W/^rr,  [  IJtOO]   2   Q.  li.  022,  Urantham  scription    is    imt  attixed    to    the   goods 

and  Channel),  <).).     See  also  p.  64.  themselves,  but  has  )x.-cti  used  upon  the 

'  Co/i/ien  V.  Mmirr  (No.  2).  [IKJtS]  2  occasion  and   lus  part    of    the  terms  of 

Q.  H.  30«,  at  p.  :\\'.\ ;  «;7  L.  .1.  Q.  H.  (ISi*,  sale,   was   not    decidctl   by    the    Privy 

at    p.  fiys  ;  Chrinti*;  MttMon    .f  W'wih  Council    in    (hmmnmiun   of    IVadf  and 

V.  On']>rr,  ubi  supra.     In   this  case   the  {\»tom*  v.  Jiell^  [11)02]  A.  C.  f>r>3,  but 

apfiellants  had  catalogued  goods  for  sale  ('op/irn  v.   Moore   wa«   referre<l  as  "of 

by   auction   as   "  Dres<ien  china,"  but,  great      im|K)rtanrc       and       no      little 

having  rccclvwl  information  In-fore  the  authority." 

mlv  Ko'ling  them  to  doubt  the  genuine-  '  Page  W.\. 

ni^Nt  of  the  markN  on  the  china,  they 
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costs,  wliich  (Iocs  not  occur  liurc.     KebuttinR  evidence  iiiiiy  l>o 

fjiven  l>y  the  prosecution  to  displace  these  defences.' 

(icirr  all  the.  in  format  imi.'] — In  the  evidence  ^'iven  before  the   Infornmii-.n 

J  1    •  1  1        ''^  to|>riiic-i|>al 

Connnittoes  of  iHC.'i  and   18K7,  ^reat  stress  was  hud  upon  the;  ofTcn<ler. 

importance  of  compelling   retail   traders  and    others   found    in 

])OSsession  of  spurious  goods,   or   found   olTcring  them   for  sale, 

to    give    Buch    information    as    should    lead    to    the    discovery 

of   the    real,   or   the   original,   olVcnders.     For  frauds    l»y   false 

marking   can    usually    only    be    detected    when    the   goods   are 

offered    to   the    general    public,    and    the    goods   are    then    in 

the  hands  of  persons  who  are,  or  may  be,  or  may  speciously 

pretend  to  be,  innocent  of  the  frauds.     Mr.  Hindinarch,  Q.C., 

tlie  draftsman  of  the  Act  of  18G2,  described   the  provisions  for 

disclosure  as  of  the  essence  of  the  Bill  upon  which  the  Act  was 

founded.'^ 

By  sec.  G  of  the  last-mentioned  Act,^  a  person  who  sold,  &.c.,   i-mviMonf-.r 
any  article  together  with  a  forged  trade  mark,  c'tc,  was  bound,  li',^tfM,"5"/"._ 
upon  demand  in  writnig,  by  or  on  behalf  of  the  persons  whose   1X62. 
trade  mark  was  forged,  &c.,  and  within  twenty-four  hours  after 
the  demand,  to  give  full  information  in  writing  of  the  name  and 
address    of   the   person    from    whom,    and    the    time    when,  he 
obtained  the  article.     And  any  justice  of  the  peace  might  order 
such  information  to  be  given.     Refusal  or  neglect  to  comply 
with   the    order    was    punishable    by    a    penalty    of    51.,    and 
was    prima   facie   evidence   of   guilty    knowledge    at   the    time 
when  he  sold  the  article,  on  the  part  of  the  person  refusing  or 
neglecting. 

There  is  no  provision  in  the  present  Act  corresponding  to  this 
and  enabling  an  order  for  disclosure  to  be  made,  or  making 
refusal  or  neglect  to  give  information  evidence  of  guilty  know- 
ledge or  intent.  Proof  that  the  person  charged  has  given  all  the 
information  in  his  power  is  made  a  term  of  the  special  defences 
under  sec.  2  (2)  (b)  and  sec.  G  (d),  and  under  sec.  14  the  Court, 
upon  a  prosecution,  in  making  an  order  for  costs,  may  have 
regard  to  the  information  given  by,  and  the  conduct  of,  the 
defendant  and  prosecutor  respectively  ;  but  it  is  quite  conceivable 
that  a  defendant  might  refuse  to  give  information  with  impunity, 
except  as  to  payment  of  costs,  and  secure  an  accjuittal  under  the 
general  defences  of  sec.  2  (1)   (without  intent  to  defraud),   or 

1  Pacre  :,;t.  3  2.i  A:  2G  Vict.  c.  88.     The  section  is 

2  M.M.  A.  Report,  1862,  Q.  2865.  much  abbreviated. 
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"  Others- i»c 

acted 

iDnocvotlr." 


sec.  2  (2)  (c)  (acted  innocently).  In  ii  civil  action  aj^iiinst  him, 
based  upon  tlie  siune  otTences.  ilu-  person  cluir^^ed  could,  of 
courso.  l>o  coniju'lled  to  nuikr  tlie  ilisclosuio  on  "  discoverv,"  if  it 
were  releviint  to  tlie  issues  raised. 

(c)  That  otinrnine  he  had  acted  intincentli/.l — Compare  "  without 
intent  to  defraud,"  ahove,  p.  ^)(y.  ^Vh^'ther  the  defendant 
tenders  evidence  or  not,  and  whether  any  of  the  special  defences 
sanctioned  by  the  Act  is  set  up  or  not,  the  Court  must,  in  order 
to  convict,  be  satisfied  that  he  acted  with  a  criminal  intent  in 
doing  the  acts  complained  of.'  But  where  the  defendant  has 
knowingly  applied  a  false  trade  description  to  goods,  he  cannot 
bring  himself  within  clause  (c)  by  showing  that  he  had  no 
intention  of  deceiving  the  buyer,  but  acted  from  some  other 
motive,  e.g.,  a  desire  to  save  expense  by  using  up  a  stock  of  old 
labels  which  had  ceased  to  be  a  true  description  of  the  goods  to 
which  they  were  applied.- 

Thus  where  manufacturers  of  mineral  waters  had  refilled 
bottles  belonging  to  another  manufacturer  and  embossed  with 
his  trade  mark  and  had  sold  bottles  so  refilled,  it  was  held  that 
they  had  committed  an  oti'ence  under  sec.  2(2),  notwithstanding 
that  they  had  put  their  own  labels  on  the  bottles.  Although  there 
was  no  intent  to  defraud,  it  was  held  that,  having  knowinj^ly 
applied  to  their  goods  the  trade  mark  of  another  person,  the 
defendants  could  not  be  said  to  have  "  acted  innocently."  ^ 

The  statute  enables  a  defendant  to  prove  that  lie  had  "  acted 
innocently  "  otherwise  than  by  proving  that  he  had  taken  all 
reasonalde  precautions  against  committing  the  otTence,  and  that 
he  had  no  reason  to  suspect  the  genuineness  of  the  trade  mark 
or  trade  description,  itc*  Innocence  of  any  intention  to  infringe 
the  Act  might  co-exist  with  a  suspicion  as  to  the  genuineness  of 
the  mark  or  description.^ 


'  (iridlry  v.  Swiiibnrnr,  ."j2  J.  I'.  I'i'J, 
71*1  ;  5  T.  L.  U.  71  (1888),  Coleridge, 
L.C..I.,  and  Cimnthani.  J. 

•  KirMfiriihoim  v.  tStilmon  .<"  triiirk- 
itein,  [18U8J  2  Q.  H.  I'J  ;  Cu  L.  J.  y.  M. 
601,  Ld.  UuMcll  of  Killowen,  (  ..1., 
Hawkiim,  iMy,  Wiilit,  and  WriKht,  J.J. 

»  ThwaiteM  V.  MrKrilhj,  IM  U.  V.  C. 
.TJ7  (11HJ4),  L..IJ.,  Irolftiid.  Cf.  JJono/mr 
V.  rherrij,  2i\  II.  I'.  C.  .14.'.  (HM)8).  Ijcforc 
M.H,  (Irflniid),  an  action  in  which  it 
WM  held  that  the  dc-fcndantH  hod  act  el 


innocently,  where,  in  spite  of  all  re.ason- 
ttble  prcenutions  having  been  taken,  a 
few  instances  were  proved,  in  a  larj^c 
trade,  of  bottles  eml)o»»o<l  with  the 
plnintiff'h  name  l>eing  tilled  and  lalK'lled 
\>y  thf  defendaiita. 

*  ('liri»tie,  Afuinian,S'  H'lxx/x  v.  ('i>ojM>r, 
[1900]  2  y.  Ii.  r.22.  As  to  ihiH  defence, 
Bee  also  R.  v.  P/iilli/>*,  "TiineH,"  July 
24lh.  I'Jiiy,  cito«l  ttlwve.  p.  M),  noUi  (2). 

"  Per  Channell.  J.,  [I'JW]   2  Q.  B.  at 

p.  r>2'J. 


I'UNISHMKNT.  05 


8.   Punishment. 

r>y  sec.  2  (3)  and  (4)  — 

"(:5.)  Every  person  guilty  of  an  oftenco  against  this  Act 

shall  be  liable — 

"  (i.)  on  conviction  on  indictment,  to  imprisonment,  with   Kineand  im- 
,111  f  i  i  T        i     ^    prisonment, 

or  without  hard  labour,  for  a  term  not  exceetiuig  two 

years,  or  to  line,  or  to  l)oth  imprisonment  and  tine  ;  and 

"  (ii.)  on  summary  conviction  to  imprisonment,  with  or 

without  hard  labour,  for  a  term  not  exceeding  four 

months,  or  to  a  fine  not  exceeding  twenty  pounds, 

and  in  the  case  of  a  second  or  subsequent  conviction 

to  imprisonment,  with  or  without    hard  labour,  for 

a  term  not  exceeding  six  months,  or  to  a  line  not 

exceeding  fifty  [)Ounds  ;  and 

"  (iii.)  in  any  case,  to  forfeit  to  her  Majesty  every  chattel,   Forfeiture  of 

•       t  he  20o*is. 

article,   instrument,    or   thing   by   means    of    or   m 
relation  to  which  the  offence  has  been  committed. 
"  (4.)  The   Court  before  whom  any  person  is  convicted 
under  this  section  may  order  any  forfeited  articles  to  be 
destroyed  or  otherwise  disposed  of  as  the  Court  chinks  fit." 
Forh-iturc   and   destruction.^]— iiec.    21    of    the    Act    of   18G2 
authorised  the  Court  in  any  suit  at  law  or  in  equity  for  forging 
a  trade  mark,  &c.,  to  order  the  goods  bearing  the  spurious  marks 
to  be  destroyed  ;    and  the  various  sections  of  the  Act  imposing 
penalties  contained  provisions  for  forfeiture  and  destruction  to 
the  same  effect  as  the  sections  set  out  above. 

In  cases  of  infringement  of  trade  mark  the  Court  of  Chancery 
would  have  interfered,  and  now  the  High  Court  of  Justice 
interferes,  independently  of  sec.  21  of  the  Act  of  1862,  to  order 
the  destruction  or  delivery  up  of  spuriously  marked  articles,  but 
if  the  marks  can  be  completely  removed,  the  Court  permits  this 
to  be  done  without  requiring  the  articles  to  be  destroyed.^ 

9.   Prosecution. 
By  sec.  2 — 

"(6.)  Any  offence  for  which  a  person  is  under  this  Act 
liable   to    punishment    on    summary   conviction    may    be 

*  Cf.   sec.   12   (3),   p.   72,    by   which  on  importation,  see  sec.  16.  p.  77. 

compensation  for  Ices  may  be  awardetl  *  Kerly,  Chap.  XV.,  p.  4.")0.  Slazeng^r 

to  an  innocent  party  out  of  the  proceeds  Si-  Som  v.  Feltham  ,.<•  Co.,  6  R.  P.  C.  5.31 

of  forfeited  goods.     And  as  to  forfeiture  (1889),  C.  A. 


M.M. 
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prosecutetl,  luul  any  articles  lial»le  lo  l>o  forfeited  under  this 

Act  by  a  Court  of  summary  jurisdiction  nuiy  be  forfeited, 

in  manner   i)rovided   by  the  Summary  Jurisdiction   Acts :  ^ 

Provided^  that  a  person  charged  with  an  olTence  under  this 

section   before  a  Court  of  summary  jurisdiction   shall,  on 

appearing  before  the  Court,  and  before  the  charge  is  gone 

into,  be  informed  of  his  right  to  be  tried  on  indictment,  and 

if  lie  recjuires  be  so  tried  accordingly." 

The  Court  in  Scotland  is  the  Sheriff  Court,"' and  the  Summary 

Jurisdiction  Acts  there  mean  the  Summary  Procedure  Act,  1K()4, 

and  any  Acts  amending  tlie  same.''      In   Dublin,   the  Summary 

Jurisdiction  Acts  are  the  Acts  regulating  the  powers  and  duties 

of  justices  of  the  peace  for  the  jiolice  district  of  Dublin  metropolis, 

and,  as  regards  the  rest  of  Ireland,  the  "  Sunnnary  Jurisdiction 

Acts"  means  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any 

Act  amending  the  same.    The  "  Court  of  summary  jurisdiction  " 

means  justices  acting  under  those  Acts.* 

ImUctmcnt   and   information.] — For   forms    of   these,    see   the 
Aj^pendix,  p.  143. 

Ojjicial  prosecutions.] — It  is  provided  by  sec.  2  of  the  M.  M.  A., 
1891,  that- 
Official  "2.— (1.)  The  Board  of  Trade  may,  with  the  concurrence 
of  the  Lord  Chancellor,  make  regulations  providing  that  in 
cases  appearing  to  the  Board  to  afTect  the  general  interests 
of  the  country,  or  of  a  section  of  the  community,  or  of  a 
trade,  the  prosecution  of  offences  under  the  M.  M.  A.,  1887, 
shall  be  undertaken  by  the  Board  of  Trade,  and  prescribing 
the  conditions  on  which  such  i)rosecutions  are  to  be  so 
undertaken.  The  expenses  of  prosecutions  so  undertaken 
shall  be  paid  out  of  moneys  provided  by  Parliament. 

"  (2.)  All  regulations  made  under  this  section  shall  be 
laid  before  Parliament  within  three  weeks  after  they  are 
made  if  Parliament  is  then  sitting,  and  if  Parliament  is  not 
then  sitting,  within  three  weeks  after  the  beginning  of  the 
next  session  of  Parliament,  and  shall  be  judicially  noticed, 
and  shall  have  effect  as  if  enacted  by  this  Act,  and  shall  be 

'  42  A:  4:{  Vict.  c.  III.  ;iK  (IHys).    I/)ni  Justice    <'lcrk    Kings- 

'  Ikilow,  p.  r.8.  burj;h,  \a\.  Tniyin-r,  L<1.  Moiicreiff. 

*  .'»«rc.  21.     Any  n^fKricvi^l  person  can  *  Sec.  22.    TliecompnimiMiof  a  pnmc- 

prc»i*ccufo  in  Scoilarnl,  with  tlic  concur-  cution  i8,  it  wcnis.  nut   improper.     See 

rcnrc  of  Ihc  Procurator  KiHcal  :  Jium*  Finhrr  v.   ApoUinurn  Co.,   10   Ch.  2'.t7 

V.  Turner,  25  Ct.  of  Sc«.  Ca.,  4tli  »cr..  (Itt7r>),  L.J  J. 


Prosecutions. 
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published  under  the  authority  of  her  MajeBty's  Stationery 
Otlice. 

"(3.)  Nothing;  in  this  Act  sliall  alTcci  the  power  of  any 
person   or  authority  to   undertake   prosecutions   otherwise 
than  under  the  said  regulations." 
This  provision   was  made  upon  the  recommendation  of  the 
Committee  of  1890. 

The  reguhitions  made  hy  the  Board  of  Tradn  under  the  Act ' 
are  set  out  in  the  Appendix,  p.  189.  The  fifth  of  such  reguhitions 
provides  that  the  Board  may,  hefore  undertaking  a  prosecution 
at  the  instance  of  any  apphcunt,  re(piire  the  applicant  to  give 
security  for  costs  on  such  terms  and  in  such  manner  as  it 
thinks  proper. 

It  is  provided  hy  sec.  1  of  the  Merchandise  Marks  (Prosecution) 
Act,  IHM;^  that— 

"  The  powers  exercisable  by  the  Board  of  Trade  under  the 
M.  M.  A.,  1891,  with  respect  to  the  prosecution  of  offences 
under  the  M.  M.  A.,  1887,  may,  in  cases  which  appear  to  the 
Board  of  Agriculture  to  relate  to  agricultural  and  horti- 
cultural produce,  be  exercised  by  that  Board,  and  in  such 
cases  the  former  Act  shall  apply  as  if  the  Board  of 
Agriculture  were  referred  to  therein  instead  of  the  Board 
of  Trade." 
By  sec.  2  it  is  provided  that — 

"  This  Act  shall  not  apply  to  Ireland." 
This  Act  was  passed  in  accordance  with  a  recommendation  of 
a  Select  Committee  of  the  House  of  Lords,  appointed  in  1893,  to 
consider  the  question  of  the  marking  of  foreign  meat.^ 

The  former  Board  of  Agriculture  is  now  the  Board  of 
Agriculture  and  Fisheries,*  and  the  Merchandise  Marks 
(Prosecutions)  Act,  1894,  applies  to  the  produce  of  any  fishing 
industry  in  the  same  manner  as  it  applies  to  agricultural  or 
horticultural  produce.'' 

The  regulations  made  by  the  Board  of  Agriculture  under  the 
Act  of  189-J  are  set  out  in  the  Appendix,  p.  140. 

'  May  21st,  18't2.    A  list  of  the  prose-  18!tl. 

cutions  instituted  by  the  Hoard  of  Trade  •"'  1S'.»3  (214).  p.  xviii..  para.  110. 

from  January.  188S.  to  the  end  of  18116  *  Board  of  Agriculture  and  Fisheries 

will  be  found  in  the  Trans.  Chart.  Jnst.  Act.  liKt3  (3  Edw.  VII.  c.  31). 

Pat.  Aifinifs,  ISyr— 8.  at  p.  130.  ••  Sec.  1  (8)  of  Act  nientione«l  in  lasf 

2  57  it  58  Vict.  c.  lit.     The  Act  is  to  note. 
be  read  with  the  M.  M.  A..  1887  and 
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Indictment, 
right  to  be 
tried  bj. 


Limitations. 


A  circular  lottor,  duteil  l'\'l>ruarv  1st.  1SU5,  nddressod  by  tlie 
Board  of  Agriculture  to  secrotarir.s  of  (Iminbt'rH  of  A<;riculture, 
RKriculturrtl  societies  and  farmers'  clubs,  on  tlic  working  and 
interpretation  of  the  Merchandiser  ^^arks  (Troseculion)  Act,  1891, 
will  be  found  in  the  Appendix,  post,  p.  1 10. 

liitiht  to  he  trit'il  hji  iiuliclninit.] — If  notice  of  this  right  be  not 
given  to  the  person  charged  on  liia  appearing  in  Court,  and 
before  the  charge  is  gone  into,  the  proceedings  are  invalid.' 
And,  sotihle,  it  is  immaterial  whether  or  not  the  defendant  knew 
of  his  right  to  he  tried  bv  jury,  and  whether  or  not  the  Court 
knew  before  the  proceedings  commenced  that  he  intended  to 
plead  guilty  in  the  course  of  the  case.^  This  was  so  held  in  a 
case  under  sec.  17  of  the  Summary  Jurisdiction  Act,  1879,  by 
which  a  similar  duty  of  informing  a  defendant,  charged  with 
one  of  the  offences  included  under  the  section,  of  his  right  to  be 
tried  by  a  jury  is  cast  upon  the  Court  of  summary  jurisdiction.^ 
There  are  numerous  special  Acts  comprising  corresponding 
provisions.* 

Liiititatiiin  of  pyotiecutions.   — J)y  sec.  15 — - 

"  No  prosecution  for  an  ollence  against  this  Act  shall  bo 
commenced  after  the  expiration  of  three  years  next  after  the 
commission  of  the  offence,  or  one  year  next  after  the  first 
discovery  thereof  by  the  prosecutor,  whichever  expiration 
first  happens." 

Sec.  18  of  the  Act  of  180'2  was  to  the  same  effect.  The 
ordinary  period  of  limitation  upon  the  summary  prosecution  of 
offences  is  six  months.^ 

A  question  may  arise  as  to  whether  the  above  section  applies 
to  a  prosecution  for  the  special  offences  created  by  sec.  8  or 
sec.  20  of  the  Act,"  since  the  phrase  "  an  ofTence  against  this 
Act "  which   occurs  in   it,  is  taken  from  sec.  '2,  and  does  not 


'  it.  3H  k  .'i'J  Vii:t.  c,  <;a,  B.  14,  under 
which  it  iH  a  condition  |>recc<lcnt  to  the 
right  of  the  purchaser  of  ndutteratcd 
goofU  U)  take  pnx-eedingH,  that  he 
should  have  given  the  Heller  notice  of 
hia  intention  to  have  the  gootU  analyncd. 
J'arMitft*  T.  Jfiniiiinjliam  l)airij  Co..  'J 
y.  B.  1).  171'  (IMH2),  Div,  Ct.  See  alHo 
Carlr  v.  Klkington,  ■!(»  W.  K.  GlO;  //.  v. 
(Wlu/ioft.  [IM'.tM]  I  Q.  B.  r.H2  ;  r,7  L.  .1. 
Q.  n.  407,  Wriglil  and  Darling.  .I.J. 

»    Jt.  V.   r.irkil'ott    HiM.r.i. 


"  La-st  ca-HC  and  llr  Holrton,  Times 
Newspaper,  Juno  2'.iili,  lSiS.">;  .Stone's 
Justices'  Manual,  4tlth  ed..  p.  \'.\. 

*  Sec  Douglas'  .Summary  Jurisdiction 
Act«,  yth  e<l.,  p.  I4.S. 

''  Summary  .lurisdictifdi  Act,  1H|8, 
Hcc.  II  ;  Stone's  JuHticet*'  Manual, 
4<ith  c<l.,  p.  'M')  ;   Douglas,  pp.  44.   '>'.\. 

'  Sec.  8  (!<)  (false  declaration  as  to 
watch).  Sec.  20  (pretended  royal 
warrant). 
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occur  in  those  scctioiiH.     It  is  Buluuittcd  that  kcc.   15  does  not 
apply,  and  that,  accordin^dy,  the  ordinary  rule  of  six  months' 
limitation  hohls  for  prosecutions  under  sec.  8  or  sec.  20. 
]'<:rati<nis  IiKlictinciitu  Art.^ — By  sec,  13 — 

"  The  Act  of  the  session  of  the  twenty-second  and  twenty-   Vexatious 
tliird  years  of  the  reif,'n  of  her  present  Majesty,  chapter  ;JI',|''^'"*^"  * 
seventeen,    intituled  '  An  Act  to  prevent  vexatious  indict- 
ments   for  certain  misdemeanours,'  '    sliall    ap[)ly    to    any 
ofifence  punishal»l<;  on  iiidiclment  under    this   Act,    in  like 
manner  as  if  sucii  oll'ence  were  one  of  the  offences  specified  in 
section  one  of  that  Act,  hut  this  section  shall  not  apply  to 
Scotland." 
The  effect  of  this  is,  that  no  hill  of  indictment  can  he  presented 
to,  or  found  hy,  any  r^rand  jury  for  an  offence  under  the  Act, 
unless  either  the  prosecutor  has  heen  hound  over  to  prosecute  or 
give  evidence  ;  or  the  person  charged  has  been  committed  to  or 
detained  in  custody,  or  has  been  bound  over  to  answer  an  indict- 
ment for  the  offence  ;  or  the  indictment  is  preferred  with  the 
consent  of  a  judge,  the  attorney-general,  or  the  solicitor-general. 
And  where  a  justice  refuses  to  commit,  or  to  hold  to  bail  a  person 
charged  with  an  indictable  offence  under  the  Act  to  be  tried  for 
the  same,  the  justice  may,  and  must  at  the  desire  of  the  pro- 
secutor, take  the  recognizance  of  the  prosecutor  to  prosecute  and 
transmit  the  recognizance,  information,  and  depositions,  if  any, 
to  the  Court  in  which  the  indictment  ought  to  be  preferred,  in 
the  same  manner  as  if  he  had  committed  the  person  charged  for 
trial.2 

Costs. 
By  sec.  14 — 

"  On  any  prosecution  under  this  Act  the  Court  may  order 
costs  to  be  paid  to  the  defendant  by  the  prosecutor,  or  to 
the  prosecutor,  by  the  defendant,  liaving  regard  to  the 
information  3  given  by  and  the  conduct  of  the  defendant 
and  prosecutor  respectively." 
This  is  subject  to  the  special  rule  of  sec.  ('),''  where  the 
defence  allowed  by  that  section  is  set  up. 

The  section  gives  the  Court  unlimited  jurisdiction  over  the 
costs,  without  reference  to  the  result  of  the  prosecution,  except 

1  '22  k  23  Vict.  c.  17.  '  Sec  above,  p.  C>3,  "  information." 

■^  Stone's  Justices'  Manual,  40th  etl..  *  Above,  p.  52. 

pp.  754,  782. 
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80  far  US  this  is  made  a  subject  forcoiisiiUiialicjii  liytlie  rofeienco 
to  coiidiK't.  It  may  l)0  compared  with  Ord.  (>'),  r.  1/  ami 
sec.  .')  of  tho  Judicature  Act,  IHDO,  wliich  deal  willi  the  costs  of 
civil  proceed injjjs."^  I'mler  Ord.  (>.'),  r.  1,  it  is  held  that  a  lump 
sum,  assessed  i)y  the  Court,  may  l»e  awarded  as  costs  ;  ^  that  a 
successful  plaintifT  may  he  ordered  to  pay  the  costs  of  the 
action  ;'  hut  that  th(^  defendant  cannot  he  ordered  to  ])ay  them 
wiiere  the  plaintitY  had  no  cause  of  action/  The  discretion 
must,  of  course,  he  exercised  judicially  and  on  fixed  i)rinciples  of 
general  application.'" 

The  ordinary  rule  as  to  the  costs  of  summary  proceedings  is, 
that  if  a  conviction  or  order  is  made,  the  justices  may  order  the 
defendant  to  pay  to  the  prosecutor  or  complainant,  and  if  the 
information  or  complaint  is  dismissed,  the  prosecutor  or  com- 
plainant to  pay  to  the  defendant,  such  costs  as  they  think  just 
and  reasonable.' 

Where  a  fine  ordered  to  be  paid  on  a  conviction  by  a  Court 
of  summary  jurisdiction  does  not  exceed  five  shillings,  then, 
except  so  far  as  the  Court  may  think  fit  to  expressly  order 
otherwise,  an  order  shall  not  he  made  for  payment  l)y  the 
defendant  to  the  informant  of  any  costs,  and  the  Court  shall, 
except  so  far  as  they  think  fit  to  expressly  order  otherwise,  direct 
all  fees  payable  or  paid  by  the  informant  to  be  remitted  or  repaid 
to  him  ;  the  Court  may  also  order  the  fine  or  any  part  thereof  to 
be  paid  to  the  informant  in  or  towards  the  payment  of  his  costs.* 

Under  sec.  12  (3)  '*'  compensation  may  be  awarded  to  an 
innocent  party  out  of  the  proceeds  realised  from  forfeited 
goods  for  any  loss  sustained  by  him  in  dealing  with  such 
goods. 

•  See  the  note  to  this  in  tlic  .\nmial  '■  Cooju'r  v.  W'/iitfimj/iam,  15  C.  D, 
Practice,  from  which  the  cii-xes  next  r>()l  (IMS(i)  ;  ^,i//,m  v.  ^'//r/i«y,  la  Q.  H.  D. 
cited  arc  taken.  2»;."i  (ISMi) ;  77i,'  Af,>Nk*f,ifon.\i  V.  I),  r.l 

*  As  to  coHtis  in  uctionn  for  infrin^'c-  (ISS'i),  And  sec  the  trade  mark  cjwes, 
nicnt,  »ee  Kcrly,  Chap.  .\V.,  p.  \'>H.  rpmuiin    v.    Fonvnti-r,    2t    C.    D.    231 

■    W'illmott  V.  JSarber,  17  V.  D.  p.  771  (1SH;1),  and  the   Aiiirrictin    Tobacco  (\i. 

(1881);    Ciirporation    of    lirad/ord     v.  v.  ^,'m,v/,  [  18'.»2J   1    Ch.  tjau ;   9   R.  I'.f. 

IHrkles,  [ISM]    3  Cli.  &3  ;  r,3  I,   .1.  Ch.  21 S. 
r,87.  '  Summary    Jtiriffdiclion    A*"'.    1'<4S, 

♦  Ilarrii  v.  I'ctherirk,  \  (J.  H.  1).  Oil  »cc.  18;  Stonci*  .luHtiecs'  Manual, 
(1879);    Fanr    v.    Fani;    13    C.   1).   228  40th  ihI.,  p.  08. 

(187.>).  "  .Summary  Jurisdiction    Act,    I87l>, 

*  liiekM  V.    Y.itrM,  ISC.  I>.  7t:  (IMHI  )  ;        sec.  S. 

Foster  T.  ti.  W.  Hy.  Co.,  M  y.  H.  D   .'.iri  »  Page  72.  Wlow. 

(1882). 
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Appeal. 
By  sec.  2  (5) — 

"  If  any  person  feels  ap[grieved  by  any  conviction  mado  hy 
a  Court  of  .summary  juri.sdiction,  he  may  appeal  therefrom 
to  a  Court  of  quarter  ses.sion.s." 

The  appeal  will  he  p[overned  hy  sec,  31  of  tiie  Summary 
Jurisdiction  Act,  1871),  and  the  provisions  of  that  section  must 
he  complied  with.^ 

The  decision  of  justices  upon  any  point  of  law,  or  if  it  i.s 
alleged  to  he  in  excess  of  jurisdiction,  may  also  he  questioned  hy 
requiring  the  justices  to  state  a  case  for  the  determination  of  the 
King's  Bench  Division  ;  ^  an  order  or  conviction  made  hy  them 
without  jurisdiction  may  he  qua.shed  upon  a  rrriiordr't;^  and 
if  they  have  refused  to  hear  and  determine  a  case  in  which  they 
have  jurisdiction  they  may  he  ordered  to  do  so  hy  mandamus.^ 

A  person  convicted  on  indictment  has  such  rights  of  appeal  as 
are  conferred  by  the  Criminal  Appeal  Act,  1907.* 

Saving  of  other  Proceedings. 

By  sec.  19  (1)  and  (2)— 

"  (1.)  This  Act  shall  not  exempt  any  person  from  any 
action,  suit,  or  other  proceeding  which  might,  but  for  the 
provisions  of  this  Act,  be  brought  against  him. 

"  (2.)  Nothing  in  this  Act  shall  entitle  any  person  to 
refuse  to  make  a  complete  discovery,  or  to  answer  any 
question  or  interrogatory  in  any  action,  hut  such  discovery 
or  answer  shall  not  he  admissible  in  evidence  against  such 
person  in  any  prosecution  for  an  otYence  against  this  Act."* 

Search  Warrant. 
By  sec.  12 — 

"(1.)  Where,  upon  information  of  an  ofifence  against  this  W'hore.i 
Act,^  a  justice  has  issued  either  a  summons  requiring  the  [/"^d/nl" 
defendant  charged  by  such  information  to  appear  to  answer 
to  the  same,  or  a  warrant  for  the  arrest  of  such  defendant, 

*  See  Douglas'  !>ummary  Jurisdiction  Stone,  p.  8."i. 

Acts,  iHh  ed.,  p.  174  :  Stone's  Justices'  »  See  Stone,  p.  88.     See  Shortt  and 

Manual,  40th  ed.,  p.  91.  llellor's  Crown  Office  Practice,  2nd  ed., 

»  20  &;  21    Vict.  c.  43,  s.  3  ;  42  i:  43  p.  214. 

Vict.  c.  49,  s.  33.     The  statement  of  the  *  7  Kdw.  7.  c.  23. 

case  must  be  requestctl  in  writing  within  ^  Cf.  sec.  23,  by  which  rights,  penalties, 

seven  days  of  the  date  of  the  prooee<i-  ic.  under  the  M.  M.  A..  18t;2,  are  saved, 

ing  to  be  questioned.     S.  J.  Rule,  17  ;  "  Sec.  2  (1)  and  (2),  pp.  10,  11. 
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ami  cither  the  Piiid  justice  on  or  after  issninf,'  tlic  summons 
or  wiirnint,  or  any  ollu-r  justii'o,  is  Kiitislied  l>y  information 
on  oath  that  there  is  reasonahle  cause  to  suspect  tliat  any 
goods  or  thin<^s  by  means  of  or  in  relation  to  which  such 
offence  lias  heen  committcil  are  in  any  house  or  premises 
of  the  defendant,  or  otherwise  in  his  possession  or  under  his 
control  in  any  jilace,  such  justice  may  issue  a  warrant  under 
his  hand  hy  virtue  of  which  it  shall  he  lawful  for  any  con- 
stable named  or  referred  to  in  the  warrant,  to  enter  such 
house,  premises,  or  place  at  any  reasonahle  time  hy  day, 
and  to  search  there  for  and  seize  and  take  away  those  floods 
or  things  ;  and  any  goods  or  things  seized  under  any  such 
warrant  shall  be  brought  before  a  Court  of  summary  juris- 
diction for  the  purpose  of  its  being  determined  whether  the 
same  are  or  are  not  liable  to  forfeiture '  under  this  Act.^ 
Whore  tho  "  (2.)  If  the  owner  of  any  goods  or  things  which,  if  the 

^^("is'^cannot  owner  thereof  had  been  convicted,  would  be  liable  to  for- 

U- fuund.  feiture  under  this  Act,  is  unknown  or  cannot  be  found,  an 

information  or  complaint  may  be  laid  for  the  purpose  only 
of  enforcing  such  forfeiture,  and  a  Court  of  summary  juris- 
diction may  cause  notice  to  be  advertised  stating  that,  unless 
cause  is  shown  to  the  contrary  at  the  time  and  place  named 
in  the  notice,  such  goods  or  things  will  be  forfeited,  and  at 
such  time  and  place  the  Court,  unless  the  owner  or  any 
person  on  his  behalf,  or  other  person  interested  in  the  goods 
or  things,  shows  cause  to  the  contrary,  may  order  such 
goods  or  things  or  any  of  them  to  be  forfeited. 
!»=r"al  f,f  "  (3.)  Any  goods  or  things  forfeited  under  this  section,  or 

„  under  any  other  provision  of  this  Act,'  may  be  destroyed  or 

"t  otlierwise   disposed  of,  in  such  manner    as    the    Court  by 

which  the  same  are  forfeited  may  direct,  and  the  Court  may, 
out  of  any  proceeds  which  may  be  realised  by  the  disposition 
of  such  goods  (all  trade  marks  and  trade  descriptions  being 
first  obliterated),  award  to  any  innocent  party  any  loss  ho 
may  have  innocently  sustained  in  dealing  with  such  goods." 
Forfeiture   icithout   conviction.'^ — An    offence  against  the  Act 
comprises  two  distinct  elements :  first,  the  doing  of  one  of  the 
specilied  acts,  lor  instance,   making   a   trade  mark  without  the 

'  8cc  MIC.  2  (3)  (iii.).  F'- ''••''•  ^'l'    ^■''-    I'-    •^<*^-    w'lcrc   a    Imt   «.f   tlio 

*  An  to  Kcarch  wnrratitH  Rencrnlly,  ncc       numcroim  AcIk  nuthurixing  the  gmnting 
Douglan'    Summary    .luriwli'"  ■  •■    A't«,       of  tbcm  jh  Riven. 
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assent  of  tlie  proprietor,  applying  a  false  trade  description  to 
goods,  or  liavinj;  in  possession  for  sale  any  goods  to  wliich  a 
forged  trade  mark  is  applied  ;  and,  secondly,  doing  this  with 
intent  to  defraud,  or  not  innocently,  and  without  any  of  the 
special  defences  mentioned  in  the  Act.  The  existence  of  the 
first  element  can  be  ascertained  from  the  chattel,  article,  instru- 
ment, or  thin<^'  by  means  of,  or  in  relation  to  which  the  otTence,^ 
if  committed  at  all,  has  been  committed  ;  but  the  existence  of 
the  second  can  only  be  established  in  relation  to  the  conduct  of 
a  particular  person,  liere  referred  to  generally  as  "  the  owner  " 
of  the  goods  or  things.  The  Act,  however,  in  almost  all  cases 
casts  the  onus  of  establishing  that  he  acted  without  intent 
to  defraud,  or  otherwise  innocently,  or  a  special  defence  upon 
the  person  charged,  and,  in  the  absence  of  any  evidence  by  "  the 
owner,"  evidence  supplied  by  inspection  of  the  goods  them- 
selves, or  otherwise  given  in  relation  to  them,  and  the  marks 
applied  to  them  will  be  sutticient  for  the  purpose  of  forfeiting 
the  goods  under  the  section.^ 

Marks  on  Watch  Cases. 

By  sec.  7 — 

"Where  a  watch  case  has  thereon  any  words  or  marks  Application 
which  constitute,  or  are  by  common  repute'  considered  as  °4tch<a.^' ^'^ 
constituting,  a  description  of  the  country  *  in  which  the  watch 
was  made,  and  the  watch  bears  no  description  of  the  country 
where  it  was  made,  those  words  or  marks  shall  j^rimd  facie 
be  deemed  to  be  a  description  of  that  country  within  the 
meaning  of  this  Act,  and  the  provisions  of  this  Act  with 
respect  to  goods  to  which  a  false  trade  description  has  been 
applied,^   and  with    respect    to  selling  or  exposing  for  or 
having  in  possession  for  sale,  or  any  purpose  of  trade  or 
manufacture,  goods  with  a  false  trade  description, ^    shall 
apply  accordingly,  and  for  the  purpose  of  this  section  the 
expression  '  watch  '  means  all  that  portion  of  a  watch  which 
is  not  the  watch  case."  * 
Gold   or   silver   watch   cases,    whether   of   British   make   or 

'  Hcc.  2  (3)  (iii.)  p.  r.'..  *  See  sec.  3  (1).  "place  or  country,"' 

2  Cf.   sec.   IG,   below,   p.  80.    "  such       p.  28. 
goods."  '  ^ec.  2  (2). 

8  Cf.    "custom     of    the  trade,"    in  «  I.e..  '  The  movement." 

sec.  3  (1),  ante,  p.  37, 
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imiKirtetl  into  Great  liiilain.  aro  rtMjuiretl  to  lio  sliimpocl  with 
assHV  innrks,  of  which   the  most  importiuit  are  the  liall  nmrks, 
showing  tlie  staiulanl  of  purity  of    the  metal.'     Evidence  was 
adduced  before  tlie  Connnitteo  of  IH.S"  to  show  that  the  English 
hall  mark  upon  a  watch  case  containing  a  foreign  movement  was 
understood  hv  buyers  to  be  an  indication  that  the  movement  was 
of  English  make.  and.  furtlu-r.  that  the  introduction  of  the  letter 
/•■  into  the  hall  marks  put  ui)on  imported  watch  cases,  which  had 
l>een  provided  for  by  the  Customs  TarilY  Act,   lyTG,"  was  not 
sutVicient  to  enable  buyers  to  distinguish  foreign  from  English- 
made  cases.     The  section  set  out  above,  and  sec.  8  of  the  Act, 
were  accordingly  introduced  for  the  purpose  of  preventing  the 
assay  marks  from  leading,  or  being  used  to  lead,  to  deception.^ 
It  is  said  that   the  provisions  have  been  successful,  and  have 
proved  highly  beneficial  to  the  English  watch  trades.^ 

On  examination,  sec.  7  appears  to  be  a  special  case  falling 
within  ])rovisions  elsewhere  contained  in  the  Act.  for  words  or 
marks  which  constitute,  or  are  by  common  repute  considered  as 
constituting  a  description  of  the  country  in  which  the  movement 
was  made,  marked  upon  the  case  would  seem  to  be  a  "  trade 
description"  within  sec.  3  (1),*  "  applied  to  "  the  whole  watch 
within  sec.  5,°  and  if  the  movement  has  not,  in  fact,  been  made 
in  the  country  indicated  by  the  description,  the  trade  description 
is  false  within  sec.  3  (1).^  This  is  another  instance  of  over- 
lapping, of  which  several  cases  occur  in  the  Act,  It  is  submitted 
that  the  construction  of  the  wider  general  provisions  ought  not 
to  be  affected,  in  regard  to  watches,  by  the  presence  of  the 
narrower  special  section  here  referred  to.' 

The  section  applies  only  where  the  double  condition  that  the 
watch  case  lias  upon  it  words  or  marks  which  constitute,  or  are 
by  common  repute  considered  as  constituting  a  description,  of 
the  country  where  the  movement  was  made,  and  that  the  move- 
ment bears  no  description  of  the  country  where  it  was  made,  is 
fulfilled.  It  does  not,  therefore,  extend  to  the  sale  of  a  watch 
in  a  case  marked  so  as  to  indicate  that  the  movement  was  made 
in  any  country  other  than  that  where  it  was  in  fact  made,  if  the 

•  The   ntatuu->i    arc    very    minicrous.       flu-  M.  M.  A.  UoportH.  1M,S7  an>l  IH'.tO. 
Sec  A|i|«n«li«.  p.   147.  *  I'aRC  2«. 

»  i'J  k  40  Vi<;t.  c.  3.'..  ».  1.  amen<li-<I  by  '■  Taue  21. 

tbe  Ilcrenuc  Act,  18s:j  (M  Jt  47  Vict.  *  Pane  40. 

C.  66).  ».  10.  ■  Cf.  p.   4.1. 

•  See  "W»tche«"  "i  'h.-  m  l.'xci  to 
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movement  itself  in  marked  with  ii  (U!.scrii)ti<Mi  of  the  country  in 
which  it  was  made,  although  a  purchaser  who  did  ncjt  notice  or 
appreciate  the  conflict  between  the  marks,  might  be  niislod  by 
the  mark  on  the  case.  But  any  such  sale  would,  it  is  submitted, 
fall  within  the  general  provisions  dealing  with  false  trade 
descriptions  of  the  Act. 

DcAinution  of  tho    coioitry   irheri'    it    icas    inith'.] — It  is  often   Movemi-ntH 
,  •      .  1  ,1  i.    |"krtlv  male 

dirticult  to  say  what  country  is  the  country  where  a  movement  abroi^i. 
was  made,  since  almost,  if  not  quite,  all  English  movements 
contain  foreign-made  parts,  for  instance,  the  chain,  hair  spring, 
and  regulator,  and  sometimes  foreign-made  movements  are 
imported  in  the  rough  and  are  iuiished  in  Englan<l.'  In  vv'^avd 
to  the  former  case  there  was  a  general,  but  not  unanimous, 
agreement  among  the  expert  witnesses  called  before  the  Com- 
mittee of  1887  that,  at  any  rate,  if  the  foreign-made  parts  are 
only  those  mentioned,  the  movement  may  fairly  be  described  as 
English  made,  but  in  regard  to  the  latter  there  was  a  decided 
difference  of  opinion.'-  This  diilticulty  has  already  been  referred 
to  in  considering  what  is  meant  by  "  false  in  a  material  respect." '' 
It  must  be  solved  in  each  case  according  to  the  view  the  Court 
takes,  having  regard  to  such  usages  of  the  trade  as  are  proved 
to  exist,  and  as  can  be  supposed  to  l)e  familiar  to  the  ultimate 
buyers. 

Prima  facie  be  deemed.l — It  is  impossible  to  attach  any 
sensible  meaning  to  the  words  jjrinid  facie  in  this  section. 
They  were  probaV)ly  intended  only  to  enable  the  person  charged 
to  show  that  the  words  or  marks  in  question  do  not  con- 
stitute, and  are  not  by  common  repute  considered  as  consti- 
tuting a  description  of  the  country  in  which  the  movement 
was  made,  as  alleged,  but  for  this  they  are  both  unnecessary  and 
inappropriate. 

Markinfi  natch  cases.] — B}"  sec.  8 — 

"(1.)  Every  person  *  who  after  the  date""'  fixed  by  Order 
in  Council  sends  or  brings  a  watch  case,  whether  imported 
or  not,  to  any  assay  office  in  the  United  Kingdom  for  the 
purpose  of  being  assayed,  stamped,  or  marked,  shall  make 

•  WiUiaiiuon   v.   Tierney,  17  T.  L.  U.       or    country,"     y.     2"<,      ami     sec.     IS, 
174  (lyOO),  ami  Times,  April  18th.  1901,       p.  4H. 

cited  p.  2it.  was  such  a  case'.  ♦  Set*.  2  (1),  p.  12,  '•  person." 

*  See   "Watches"   in    the    index   to  *  November   2Hih,    1887;     "London 
M.  M.  A.  Report,  1887.                                   dazette,"  December  9th.  1887, 

'  Above,    p.   41.      See    also    "  place 
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n  (loclftration  dechiriii^'  in  what  country  or  pliico  the  case 
\Yas  made.  If  it  appears  hy  Biich  declaration  tliat  the 
watch  case  was  made  in  some  country  or  phice  out  of  the 
United  Kint^dom,  tlio  assay  of^ce  shall  place  on  the  case 
such  a  mark  (ditVering  from  the  mark  placed  hy  the  office 
on  a  watch  case  made  in  the  United  Kingdom),  and  in 
such  a  mode  as  maybe  from  time  to  time  directed  hy  Onler 
in  Council. 

"  (2.)  The  declaration  may  he  made  before  an  officer  of  an 
assay  office,  appointed  in  that  behalf  by  the  ofiice  (which 
officer  is  hereby  authorised  to  administer  such  a  declaration), 
or  before  a  justice  of  the  peace,  or  a  commissioner  having 
power  to  administer  oaths  in  the  Supreme  Court  of  Judica- 
ture in  England  or  Ireland,  or  in  the  Court  of  Session  in 
Scotland,  and  shall  be  in  such  form  as  may  be  from  time  to 
time  directed  by  Order  in  Council. 

"(3.)  Every  person  who  makes  a  false  declaration  for  the 
purposes  of  this  section  shall  be  liable,  on  conviction  on 
indictment,  to  the  penalties  of  perjury,  and  on  summary 
conviction  to  a  fine  not  exceeding  twenty  pounds  for  each 
otience."^ 
See  sec.  7,  above,  p.  73.  The  Order  in  Council  now  in  force 
is  printed  in  the  Appendix,  p.  135. 

The  section  is  only  directed  to  secure  that  foreign-nuide  cases 
shall  bear  a  distinctive  mark.  It  does  not  prevent  English 
movements  being  put  into  foreign  cases,  or  foreign  movements 
into  English  cases. 

The  Connnittee  of  18i>7  recommended  that  the  marks  of  foreign 
origin  placed  upon  watches  or  watch  cases  ought  to  be  required 
in  e(|ually  visible  letters  upon  the  dome  or  dial  of  the  watch 
itself,  inasmuch  as  the  watch  is  often  made  abroad,  but  imported 
in  order  to  be  placed  in  a  iJritisli  hall-marked  case  ami  then  sold 
as  of  home  manufacture.'* 
WatchcB  an.l  Imjuirtation  vj  marlcril  iratrhrs.] — By  sec.  42  of  the  Customs 
clockB.  ^gj^  1870,^  tlie  importation  of  docks  and  watches,  or  any  other 

article  of  metal  impressed  with  any  mark  or  stamp  representing, 
or  in  imitation  of,  any  legal  British  assay,  mark,  or  stamp,  or 
purporting  by  any  mark  or  appearance  to  be  of  the  manufacture 
of  the  United  Kingdom  is  prohiiiited. 

«  Hw  ncr   1.1,  p.  6».  "  limitation."  »  39  &  40  Vict.  c.  »«. 

»  M.  M.  A    l:.M  ..^t    1-.:    ,,   :m, 
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10.  Prohibition  ou  Importatiou, 

l]y  sec.  16'— 

"  Wliereiis  it  is  expedient  to  make  further  provision  for  i)ro- 
hihilinr;  the  importation  of  goods  which,  if  sold,  would  be  liable 
to  forfeiture  under  this  Act ;  be  it  therefore  enacted  as  follows: 

"(1.)  All  such  goods,  and  also  all  goods  of  foreign  nianu-  (iock  liable 
facture  hearing  any  name  or  trademark  being  or  [^Jijer  the"^*^ 
nuri)ortinL''^   to    be   the   name   or    trade  mark   of    any  Act.  or  »>ear- 

,      ,  -       1       •      ii       T^    -1.    1  T'-        1  '"K  British  or 

manufacturer,  dealer,  or  trader  m  the  United  Kingdom,  ,,1,1,  ^^0.10 
unless  such  name  or  trade  mark  is  accompanied  by  a  ^^'^^  ^' 
definite  indication  of  the  country  in  which  the  goods 
were  made  or  produced,  are  hereby  prohibited  to  lie 
imported  into  the  United  Kingdom,  and,  sul)ject  to  the 
provisions  of  this  section,'^  shall  be  included  among 
goods  prohibited  to  he  imported  as  if  they  were  specified 
in  section  forty-two  of  the  Customs  Consolidation  Act, 
1876.* 

"  (2.)  Before  detaining  any  such  goods  or  taking  any  further  CustomB 
proceedings  with  a  view  to  the  forfeiture  thereof  under  ^^^  ations. 
the  law  relating  to  the  Customs,  the  Commissioners  of 
Customs  may  require  the  regulations  under  this  section, 
whether  as  to  information,  security,  conditions,  or  other 
matters,  to  be  complied  with,  and  may  satisfy  them- 
selves in  accordance  with  those  regulations  that  the 
goods  are  such  as  are  prohibited  by  this  section  to  be 
imported. 

"  (3.)  The  Commissioners  of  Customs  may  from  time  to  time 
make,  revoke  and  vary,  regulations,  either  general  or 
special,  respecting  the  detention  and  forfeiture  of  goods 
the  importation  of  which  is  prohibited  by  this  section, 
and  the  conditions,  if  any,  to  be  fulfilled  before  such 
detention  and  forfeiture,  and  may  by  such  regulations 
determine  the  information,  notices,  and  security  to  be 
given,  and  the  evidence  re(iuisite  for  any  of  the  purposes 
of  this  section,  and  the  mode  of  verification  of  such 
evidence. 

1  The  sub-sections  are  badly  arranged.  see  para.  .5.  Appendix,  p.  118. 
(4)  should  have  been  placed  second.  '  I.e..  sub-sees.  (.2)  and  (3). 

^  Fortlie  interpretation  of  'purports"  *  3'J  &.  40  Vict.  c.  36.     See  p.  79. 

in  the  Consolidated  Instructions  of  I'JOO, 
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"  (4.)  "Where  there  is  on  nnv  goods  u  iiiiiuc  whicli  is  identicftl 
with  <tr  a  foloiiruhlc  imitation  of  llie  name  t)f  a  phice  in 
the  United  Kinplom.  tluit  nanu',  unless  accompanied  by 
the  name  of  the  coinitry  in  wliich  siieh  phice  is  situate, 
shall  he  treated  f»»r  the  purposes  of  this  section  as  if  it 
were  the  name  of  a  i)laee  in  the  United  Kingdom. 
**  (5.)  Such  regulations  may  ai)ply  to  all  goods  the  importa- 
tion of  which  is  prohihited  hy  this  section,  or  ditTerent 
regulations  may  he  made  respecting  dilYerent  clashes  of 
such  goods  or  of  offences  in  relation  to  such  goods. 
"(6.)  The  Commissioners  of   Customs,   in   making  and  in 
administering    the    regulations,  and    generally    in    the 
administration  of  this  section,  whether  in  the  exercise 
of  any  discretion  or  opinion,   or  otherwise,   shall    act 
under  the  control  of  the  Commissioners  of  her  Majesty's 
Treasury. 
"(7.)  The  regulations  may  provide  for  the  informant  reim- 
bursing the  Connnissioners  of  Customs  all  expenses  and 
damages  incurred  in  respect  of  any  detention  made  on 
his  information,  and  of  any  proceedings  consequent  on 
such  detention. 
"  (8.)  All  regulations  under  this  section  shall  he  published 
in  the  '  London  Gazette  '  and  in  the  '  Board  of  Trade 
Journal.' 
"(9.)  This  section  shall  have  effect  as  if  il  wt-re  part  of  the 
Customs  Consolidation  Act,  187(5,'  and  shall  accordingly 
apply  to  the  Isle  of  Man  as  if  it  were  i)arl  of  the  United 
Kingdom. 
"  (10.)  Section    two   of  the   Revenue  Act,   1883,''   shall    be 
repealed  as  from  a  day^  tixed  by  regulations  under  this 
section,  not  being  later  than  the  first  day  of  January, 
one  thousand  eight  hundred  and  eighty-eight,  without 
jtrejudice  to  anything  done  or  sufTered  thereunder." 
This  section  is  a  most  imi)ortant  part  of  the  scheme  of  the  Act, 
for  it,  so  far  as  it  is  effective,  stops  at  the  outset  a  class  of  frauds 
which,  according  to  the  evidence  given  before  the  Committees  of 
18(12  and  1887,  were  widely  prevalent  and  continually  increasing. 


>  30  k.  40  Vict.  c.  3f.,  «.  4:.'.  |.p.  TH, 


»  .liinunry  Ist,  Ihits.    i'iisIchhh  IJcjfuIa- 
gO,  tioriH  of   IX'cembcr  1st.  Iss7,  .\iPiPiiiilix. 

3  46  Jc  47  Vict.  c.  6r*,  8.  2,  amending       p    i:M. 
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to  the  grave  detriment  of  En^'lish  TnanufucturerB.  Its  main  pro-  jhc  inter- 
visions  are  in  accordance  with  the  Icf^iKhition  now  adojded  in  "/'i''^"*' 
most  civihsed  countries,  under  tlio  International  Convention, 
drawn  up  at  the  conference  on  tlie  sulijectof  Industrial  Property 
and  Merchandise  Marks,  at  Paris,  in  lHs;{,  and  amended  at  tlie 
subsequent  Conferences  at  Madrid,  in  IH'.U,  and  at  Brussels,  in 
1900.  The  terms  of  the  several  Conventions  are  set  out  in  the 
Appendix,  ytp.  154 — IGl. 

According  to  English  law  these  terms,  or  llie  terms  of  any  of 
the  numerous  treaties  concluded  between  this  country  and  other 
countries  for  the  mutual  protection  of  the  trade  mark  and  allied 
rights  of  their  respective  subjects,  have  no  application  to  or 
between  subjects,  and  cannot  be  recognised  as  having  any  legal 
efTect,  except  so  far  as  they  have  been  embodied  in  the  municipal 
law  of  the  several  countries.^  An  English  Court  is  not  competent 
to  inquire  into  a  matter  involving'  the  construction  of  treaties  or 
other  acts  of  state,  or  to  treat  them  as  in  any  way  operative  to 
create  or  modify  rights  or  duties,  and  the  Crown  cannot  sanction 
any  invasion  by  its  officers  of  the  rights  of  private  individuals  as 
they  exist  according  lo  the  municipal  law,  on  the  ground  that  it 
is  necessary  in  order  to  comply  with  or  compel  obedience  to  a 
treaty.^ 

France  was,  apparently,  the  first  country  to  take  effective  steps 
to  stop  the  importation  of  goods  made  abroad,  and  bearing  words 
or  marks  describing  them  as  made  in  the  country  of  importa- 
tion ;  ^  but  sec.  42  of  the  Customs  Act  of  1876,  amended  by  the 
now  repealed  section  of  the  Pievenue  Act  of  1883,  was  amply 
sufficient  for  the  purpose,  if  it  had  been  effectively  enforced. 

Sec.  42  of  the  Customs  Act,  1876,  contains  a  list  of  goods  sec.  42of 
among  which  the  goods  enumerated  in  this  section  are  to  be  con-    w^ig^-g™* 
sidered  as  included,  and  it  provides  that — 

"  The  goods  enumerated  and  described  in  the  following 
table  of  prohibitions  and  restrictions  inwards  are  hereby 
prohibited    to    be    imported    or   brought    into  the   United 

^  See  Art.  IX.  of  the    International  been   passed,   to  ascertain  the  circum- 

Convention,p.  1^5  ;  and  The  Cali/ornian  stances  to  which  the  Act  was  intended 

Fiff  Syrup   Co.' a  Tin.,  40  C.  D.  620 ;  G  to  apply,  .is  an  aid  to  its  constraction, 

R.  P.  C.  126  (1)S88),  Stirling,  J.,  decided  Jic  Carter  Medicine  Co:$  Tm.,  [1892]  3 

on   sec.   103  of  the   Patents,  kc.    Act.  Ch.  472  :  9  R.  P.  C.  401.  North,  J. 
1883 ;  and  Latiri  v.  liemid.  [1892]  3  Ch.  Walker  v.  Jiaird,  [1892]  A.  C.  491. 

402.     The  Court  may  refer  to  a  treaty.  »  See  M.  M.  A.  Report,  1887,  Index, 

in  accordance  with  which  an  Act  has  "France." 
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Kinpdoni,  save  as  herehy  excoptod  ;  '  ami   if  any  j^ooiis  so 

enunu'iated  ami  tlescrihed  shall  bo  importeil  or  brouj^htinto 

the    I'liited    Kinj^dom    contrary    to    the    pr()hil)itions    or 

restrictions  contained  therein,  nuch  poods  shall  be  forfeited, 

and    may   be   destroyed    or    olherwisn    disposed    of   as  the 

Commissioners  of  Customs  may  direct."'' 

i         The  pcdicy  of  the  Act  is  to  prevent  fraudulent  markiti;,',  whether 

bv  means  of  forced  trade  marks  or  false  trade  descriptions,  and 

prohibition,      this  section,  as  the  remainder  of  the  Act,  only  applies  to  goods 

which  bear  marks  brinfj;in;4  them  witliin  its  terms.     There  is  no 

general  obligation  to  stamp  imported  goods  with  any  indication 

of  origin.'^     And  if  the  deceptive  marks   wbich  make  such  an 

indication  necessary  under  the  Act  appear  only  upon  the  covering 

or  i)ackage  of  goods,  it  is  considered  sullicient  that  the  qualifying 

indicationof  origin  should  be  stamped  on  the  covering  or  package 

only  also.* 

If  sold. — .1//  siicli  [loods.^ — In  delivering  the  judgment  of  the 
Privy  Council  in  a  recent  case  ^  on  the  similar  section  of  the  New 
Zealand  Act,  Sir  Ford  North  said,  "  Their  Lordships  think  that 
the  words  'goods  which  if  sold  would  be  liable  to  forfeiture* 
must  be  read  as  meaning  '  goods  w  Inch  if  sold  would  be  liable  to 
forfeiture  on  conviction  of  the  seller,'  or,  what  comes  to  the  same 
thing,  as  equivalent  to  the  expression,  '  goods  the  sale  of  which 
would  expose  the  seller  to  the  liability  of  having  the  goods  for- 
feited by  due  process  of  law,'  .  .  .  goods  falsely  marked  are 
liable  to  forfeiture  in  a  very  intelligible  sense.  There  is  an 
inchoate  liability,  although  the  seller  may  escape  conviction 
and  its  consequences  by  proving  facts  which  the  Act  treats  as 
a  sufficient  excuse "  ;  and  it  was  held  that  the  fact  that  the 
respondent  had  "acted  innocently"  did  not  protect  the  goods. 
The  goods  which  are  liable  to  forfeiture  under  this  section,*^ 
in    addition    to   those    specially   enumerated    in    sub.-sec.   (1), 

•  There  arc  no  general  except  ions,  but  '■  Coniviitniotwrto/  Trade  and  Custom* 
only  cxccptioHH  relative  to  particular  v.  Bell,  [VM)2]  A.  L'.  M'A.  The  sections 
rlashCH  of  kocmIh,  none  of  which  arc  here  under  consideration  were  sees.  S9  and 
material.  l'»4    of    the     Now     Zealand      Patcnt.s, 

'  Kor  the  section   dealing   witli  the       Designo.  and  Trade    .Marks   Act.  1S8'.». 

imi>ortation  of  watches,  see  p.  7t;.  This  construction  of  the  section  is  tiiat 

»  M.    M.   A.  IlciKtrt,    IKIH)  ;   and  sec       which   waj*  HuhniittiMi     in    the   former 

Cicncral     Order,      ConttA.     Inntr.  of      etlitions  of  lliis  Imm)14. 

February    ^«',th,     I'JOO,    post.    p.  117,           •  iSee  llic  suinninry    in    tiic  Customs 

para.  2.  (icncral  Order  (tf  February  :2<>lh,  l'.»00, 

♦  Hcc  he\ow,  p.  84,  note  (").  jiaras.  :»,  4  and  I'J,  Aiii)endix,  p.  117. 
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are,  therefore,  goods  wliich,  if  sold,  would  ho  liahle  to  forfeiture 
uiidcsr  the  Act,  that  is,  ])_v  the  joint  oixa-alion  of  sec.  2  {'^)  (iii.) 
and  Kcc.  '1  il),  goods  or  tiiiii^^s  to  whicli  any  forf,'«;d  trade 
mark'  or  false  trade  d(!scrii)tion''^  is  applied,"'  or  to  which  any 
tra<le  mark,'  or  mark  so  nearly  resemhling  a  trade  mark  as  to  he 
calculated  to  deceive,'  is  falsely  applied/'  The  decision  referred 
to  ahove  is  in  accorchmce  with  tlu^  principle  of  throwing  upon  the 
person  charged  the  onus  of  jjroving  that  he  acted  without  intent 
to  defraud,  or  that  he  is  protected  hy  one  of  the  special  defences 
specified  in  the  Act,  or  that  he  acted  otherwise  innocently.'^ 
Otherwise  there  could  he  no  forfeiture  under  this  part  of  the 
section,  except  where  an  offence  would  have  actually  heen  com- 
mitted had  the  goods  heen  sold ;  and  sale  hy  an  innocent  person 
would  not  constitute  an  offence.  The  construction  accords  with 
the  remainder  of  the  section,  and  with  the  older  Acts,  for  it  is 
plain  that  the  forfeitures  constituted  by  the  latter  part  of  sub- 
sec.  (1)  are  independent  of  proof  of  guilty  intention  on  the  i)art 
of  any  one,  and  the  clauses  of  sec.  42  of  the  Customs  Consolidation 
Act  of  1876,  and  sec.  2  of  the  Revenue  Act  of  1883,  which  are 
replaced  by  this  section,  contained  no  reference  to  the  knowledge, 
intention,  or  purposes  of  the  importer,  or  of  any  other  person  in 
relation  to  the  goods.^ 

So  far  as  can  be  judged  from  the  summary  of  agricultural   Or^ids  bear- 
produce  detained  under  the  Act  in  the  years  1888  and  188i>,   words^or'* 
which  is  appended  to  the  M.  M,  A.  Report,  1890,  a  very  large  names, 
proportion    of    the    goods    seized    upon    importation   is   seized 
because  they  bear  words  or  lettering  in  the  English  language.'^ 

As  regards  words  forming  parts  of  the  goods  on  which  they 
appear,  see  ante,  p.  25  ;  and  as  regards  goods  partly  made  in 
two  or  more  countries,  p.  28. 

The  practice  of  the  Custom  House  authorities  in  the  matter  Goods  from 
was  stated  by  Mr.  Follett,  in  the  paper  already  cited,i'^  to   be  oJ^he  uaSd 
based    upon   the    conclusion    that    "  the    use    of    the   English   states, 
language  and  of  English  trade  descriptions  was  misleading  and 
primil  facie  inadmissible  on  foreign  goods ;    but  that  this  could 

•  I'age  14.  '  Cf.  sec.  12.  "Search  warrant."  and 

^  Page  40.  '•  Forfeiture  without  conviction,"  pp.  71. 

■'•  Page  21.  72. 

■•  Page  14.  '  See    sec.    3     (I)     (b),    "place    or 

'  Page  19,  country,"  p.  28. 

«  Page  28.  >"  M.  M.  A.  Report,  1890,  Appendix, 

'  Sec.  2  (2)  (c).  p.  64.  p.  275. 

M.M.  6 


82 


TMK    MKKCHAN'DISK    MAIiKS    ACI.    ISS' 


innrkji  vt 
iiainc$. 


Only  manu- 
facturo<i 
(.'CKxls  fire 
included. 


not  lie  lit'Kl  to  apply  to  forcij;ii  ^ooils  coming'  innn  iIk-  United 
Stntos  or  the  Colonics." 

All  (hhhIs  of  foreiffii  mannf'actuir,  tCr.] — The  prohil)ition  of 
this  pnrt  of  suh-soc.  (1)  is  ahsohitc  (suhjoct  to  the  proviso 
containod  in  it)  without  roj^ard  to  intention,  or  to  any  Hcence 
or  rij^lit  to  use  the  name  or  trade  mark  from  the  proprietor, 
and  it  appHes  where  the  name  or  trade  mark  has  heen  applied 
\>y  the  proprietor  himself,  or  in  accordance  with  his  orders, 
for  the  section  is  intended  to  j^'iiard  apiinst  the  importation  of 
^'oods  which  appear  to  l)e  home-made,  because  they  hear  the 
name  or  trade  mark  of  a  manufacturer,  &c.  in  the  United 
Kingdom,  in  cases  where  the  name  or  trade  mark  is  used  honestly, 
and  in  cases  where  it  is  used  with,  as  well  as  where  it  is 
used  without,  the  concurrence  of  the  manufacturer.^  The 
last  cases  are  already  provided  for,  since  the  goods  would  be 
liable  to  forfeiture  under  the  earlier  parts  of  the  Act. 

Manufactured  goods  only  come  within  this  part  of  the  sub- 
section, although  tlie  Act  generally  applies  to  all  goods  what- 
soever which  are  the  subject  of  trade,  manufacture,  or  mer- 
chandise.* According  to  the  view  of  the  Act  taken  by  the 
Customs  authorities,  goods  which  have  undergone  any  process 
of  manufacture — for  instance,  ground  wheat,  or  hides  tanned 
in  the  least  degree — are  manufactured  goods. ^ 

Iharincj  auri  name,  dr.'] — It  is  unfortunate  that  the  expres- 
sion "  having  applied  to  them,"  which  is  defined  in  the  Act,* 
was  not  here  used  instead  of  "bearing."  It  is  doubtful 
whether  a  name  or  mark  whicli  is  not  placed  upon  the  goods 
or  their  covering,  but  is  otherwise  used  in  connection  with 
them  in  any  manner  calculated  to  lead  to  the  belief  that  the 
goods  are  designated  or  described  by  it,  would  be  borne  by  the 
goods  within  the  meaning  of  the  sub-section.^ 

Xamr.^'] — This  includes  any  abbreviation  of  a  name,"  and, 
tlierefore,  initials  which  are  the  equivalent  of  a  name  in  the 
market,  as,  for  instance,  I).  L.  li.  ^  Co.  for  l)e  La  Kue  iii:  Co." 

Trade-mark. ~\ — According    to  the   definition  of  the  Act,  trade 

'  See       CtiHtomB       (Jcncml       Order,       |i.  21.     And  cf.  the  use  of  n  trade  mark 


February  2Cth,  lltOO,  r.  2'.i.  AppeiMlix. 
p.  123. 

'  Hec.  .1  (1),  "Rf)odH,"    p.  21. 

'  M.  ,M.  A.  Keport,  IS'JO,  Kvidenreof 
McMn*.  Seymour  and  Kollclt,  Q.  2(*C. 

*  Hec.  r.,  p.  23. 

«  Tin-    «■,,,.!,!    l-    w.il.i..    ^-•.    6    (d), 


which  conKtitutcs  an  iiifrinpiincnt, 
Kerly.  p.  :v.tr.. 

'  Sec  "  namcH  and  initials."  |i.  M. 

1  Sec.  3(1). 

*  Mr.  Follctt,  M.  M.  A.  l;.!..!!.  1SI«). 
p.  276. 
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mark  meaiiK  a  ref^istcnd  trade  mark,  or  a  trade  mark  which 
is  protected  in  any  Jiritish  pos.seHsion  or  foreign  Slate  to 
which  the  iJrovisions  of  sec.  103  of  the  Patents,  itc.  Act,  188:j 
(now  sec.  ill  of  the  I'atents  and  Designs  Act,  1907),  are 
appHed.^  In  other  parts  of  the  Act  marks  nearly  resembhng 
trade  marks  are  specially  mentioned.-^ 

To   enable    the  Customs  officers    to  carry  out  the    provisions  CustomH 
of   the  section  prohibiting   the   importation    of    goods  marked  [i^Jnf^anfl 
with    the  names  or  trade  marks  of   manufacturers,  dealers,  or  marks, 
traders  within   the    United    Kingdom,    registers  of    the    names 
and  trade  marks  of  such  persons  as  choose  to  avail  themselves 
of  them  are  kept  at  the  various  ports  of  the  United  Kingdom 
in  accordance  with  rules  26 — 28  of  the  Customs  General  Order 
of  February  2Gth,  lOOO.^ 

Iitdiration  of  the  anintrii,  <f-c.] — The  Committee  of  1890  ■•  Made  in 
refused  to  recommend  that  the  words  "  Made  abroad  "  be  *^'<^''"^°y- 
accepted  as  sufficient  to  pass  the  goods  instead  of  the  words 
"  Made  in  Germany,"  kc,  then  required,  where,  without  the 
statement  as  to  origin,  tlie  goods  marked  would  fall  within 
the  section.'^  But  a  recommendation  to  this  effect  has  been 
made  by  the  Committee  of  1897  ; '"  and  now  with  regard  to 
(a)  goods,  whether  manufactured  or  raw,  having  applied  to 
them  any  description,  figures,  words,  &c.,  which  by  being  or 
including,  either  expressly  or  by  reference,  the  name  of  a 
place  in,  or  a  part  of,  the  United  Kingdom,  or  otherwise  con- 
stitute a  statement  or  indication  that  the  goods  were  made  or 
produced  in  the  United  Kingdom,  the  words  "Made  abroad" 
will  be  generally  sufficient.'^  With  regard  to  (b)  goods  of 
foreign  manufacture  bearing  any  name  or  mark  which  is,  or 
purports ''  to  be,  the  name  or  trade  mark  of  a  manufacturer, 
dealer,  or  trader  in  the  United  Kingdom,  the  name  of  the 
country  is  a  sufficient  indication  without  the  words  "  Made 
in,"  if  the  name  or  trade  mark  only  apjiears.     "Where  there  is 

'  Sec.  3  (1)  ;  above,  p.  14.  surticieiit. 

*  E.g.,  sec.  4  (a)  and  sec.  ;">  (3).  *  M.  M.  A.  Report,  ISit?.  p.  iv. 

*  Appendix,  p.  122.     See  the  form  of  *  Customs  General  Onler  of  February 
declaration  or  registration,  p.  132.  2tjth,    I'JOO,  rr.  4  (a).   7,  8.  Appendix, 

*  Cf.    the     case     of     goo<ls     bearing  pp.  118.  lliK 

English  words,  pp.  2.")  and  31.     Where  '  As  to  the  meaning  of  "purports" 

a     trade     description     suggesting    an  in    this  connection,  see    the    Customs 

English  origin  has  to  be  explained,  and  Geneial  Order  of   February  2t5th,  lyuu, 

it    does    not    fall    within    sec.   lt>   (1),  r.  .").  Appendix,  post,  p.   118. 
the    qualification    "Made    abroad"    is 

6—2 
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liii  iiililross,  as  "  Jolin  Smith,  Shi'lVicUl,"  llieii  llic  «|iiiilitici\tion 
must  1)0  "  Mrtde  in  (lonnimy,"  or  siiniliir  words.  '•  (ioriniuiy  " 
alone  would  not  counteract  "Sheffield."'  With  re;;urd  to 
(c)  •goods',  whether  niiinufuctured  or  raw,  iiavin-;  aj)]»lied  to 
llu'in  a  i^jMierally  used  trade  description  wiiich,  in  indicating 
a  jtarlii-ular  tdass  of  goods  or  method  of  manufacture,  includes 
expressly  the  name  of  a  place  in,  or  a  part  of,  the  United 
Kingdom,  and  is  therehy  calculated  to  mislead  as  to  the  place 
of  manufacture  or  production  of  the  goods,  the  full  statement 
"  Made  "  (e.g.)  "  in  Germany  "  is  recjuired.'- 

An  indication  which  can  readily  be  removed — for  instance, 
words  on  a  label  attached  by  a  string — is  not  accepted  as  sulVicient 
to  take  the  goods  out  of  the  section.'  It  is,  of  course,  a  question 
of  fact  whether  the  explanation  does  accompany  the  objectionable 
name  or  trade  mark,  and  a  merely  pretended  accompanying 
would  be  of  no  account. 

The  Customs  officers  are  not  expected  to  decide  whether  goods 
were  actually  made  or  produced  in  the  country  from  which  in 
the  qualification  they  are  stated  to  come :  the  name  of  HDinr 
foreign  country,  or  of  some  place  in  a  foreign  country,  is 
sufficient.*  If  the  goods  bear  the  name  of  a  place  identical  with, 
or  a  colourable  imitation  of,  the  name  of  a  place  in  the  United 
Kingdom,  the  name  should  be  accompanied  by  the  name  of  the 
country  in  which  the  place  is  situated — e.g.,  Boston  in  Massa- 
chusetts, by  the  name  "  United  States,"  or  by  the  initials 
"  U.  S.  A.,"  or  even  by  the  abridgment  "  Mass."^ 

In  1896  orders  were  given  by  the  Customs  to  detain  goods  only 
where  they  bore  marks  raising  a  direct  claim  to  British  origin, 
or  bearing  a  name  or  trade  mark  of  some  one  known  firm  having 
its  principal  jdace  of  business  in  the  United  Kingdom,  without 
qualification.     The  Committee  of  181)7,  however,  exi)ressed  the 

'  CuHtoras  Ocnenil  Order  of  February  the    invckiiKe,    iin.l    tliat    the    contents 

20th.  I'J'H),  rr.  4   (b),  8,  .Xpj.emlix,  j.ost.  sire  systemuticiilly  bnimled  by  KnK'lish 

tip.  MM.  Uy.  importers  with  KnKli-^li  titles."     Report, 

''  CuHtoniH  (icncral  Order  of  February  p.  x. 
26lh,  I'JW,  rr.  4   (<;),  >*,  Appeiulix,  post,  *  ("uHtoms  (ion<Tnl  Onler  of  February 

pp     IIH,  Iiy.  2t'.tli,   llXMt,  r.  y,  Appendix,  p.   liy.     Cf. 

»  M.    M.    A.    Ue|Kjrt.    IH'Ji),  Q.   Vjy.i.  r.    .3<>.    App.,    p.   12:{.   an    to   <iualifyinK 

The  I^ohIh'  Committee  on  the  Markini;  markjt  adde<l  an  a  comlition  of  release. 
of  Foreign   Meat   {IS'Jll)  report <•« J  that  :  *  Ibid.,  r.    H),  Appendix,  p.   IP.t.     As 

"  Tradem  complain  that  imporU-rs   are  to '•  initials  "  nenenilly,  hcc  ibid.,  r.  12, 

only   compcUcil    by    the  M.    M.    A.    to  Appemlix,  p.  I  r.». 
apply    the    mark   of   foreign   origin   to 
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opinion  thai  while  these  orderH  have  given  great  relief,  it  \h 
nniH'ccssarv  and  uncalled- for  to  detain  goods  and  inniKt  upon  a 
([Ualilicalion  hccausc  they  are  marked  with  lOnglish  words  of 
description,  if  intended  for  sale  in  this  country,  or  with  words  in 
the  language  of  that  to  whicli  thoy  are  consigne-d,  uidess  such 
words  arc  calculated  to  deceive  the  purchaser  in  regard  to  the 
country  of  origin.  The  Committee  added  that  the  practice  of 
the  Customs  should,  in  their  opinion,  he  in  the  direction  of 
requiring  the  excision  of  offending  marks,  rather  than  in  that 
of  adding  a  (jualifying  mark.^  In  accordance  with  this  recom- 
mendation' a  rule  has  heen  laid  down  to  the  effect  that  trade 
descriptions  in  the  English  language  applied  to  foreign  goods 
are  not  to  he  regarded  as  a  direct  or  indirect  indication  that  the 
goods  are  of  British  or  Irish  origin,  unless  the  Customs  officers 
have  good  ground  for  considering  that  such  trade  descriptions 
are  specially  designed  to  convey,  and  do,  in  fact,  convey,  an 
impression  of  British  or  Irish  origin  for  the  goods.^  These 
regulations  have  considerahly  diminished  the  number  of  cases 
in  which  goods  have  had  to  be  stopped.'^ 

Importation.'] — In   spite   of   a   strong   appeal    from    shipping  (;,xKl8in 
agents   and   other   traders,  whose  businesses   were   said    to  be  transit, 
adversely  affected  by  the  working  of  the  Act,  the  Committee  of 
1890  refused  to  recommend  the  exclusion  of  goods  in  transit 
from  the  operation  of  the  M.  M.  A. 

Such  a  recommendation  was,  however,  made  by  the  Committee 
of  1.^97,^  and  although  to  give  full  eff"ect  to  it  an  alteration  in 
the  law  would  be  required,  the  Commissioners  of  Customs,  acting 
in  the  spirit  of  the  recommendation,  have  adopted  the  jjrinciple 
that  no  examination,  transhipment,  or  transit  of  goods  is 
to  be  made  specially  for  the  purpose  of  scrutinising  marks, 
and  such  goods  are  not  detained  under  the  M.  M.  A.  unless 
they  infringe  its  provisions  in  one  or  other  of  the  following 
ways: — (a)  By  bearing  marks  which  raise  a  clear  and  direct 
claim  to  British  origin ;  (b)  by  bearing  the  name  or  trade 
mark    of    a    manufacturer,    dealer,   or   trader   in   the    United 

'  M.  M.  A.  Report,  18117,  p.  iv.  *  The  objections  to  the  inchisinn  of 

-  See  42nd  Kcp.  Coinnirs.  of  Customs,  goods  in  transit  are  forcibly  summed  up 

18J)8,  p.  8  ;  also  Customs  General  Order  in  the  M.  M.  A.  Report.  1897.  pp.  iii.  iv. 

of  February  26th,  1900.  r.  11.  Appendix.  Under  the  Madrid  Convention  of  18!>1, 

post.  p.  Hi).  the  authorities  are  not  bound  to  effect 

"  See  43rd  Rep.  Commns.  of  Customs,  theseizureof  goods  in  transit.  Appendix, 

18;>!1,  p.  10.  p.  160. 
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Kingtlom  ;  (c)  by  bearing  i\  tnido  imirk  specially  registered  at 
tbe  Customs.* 
Nimu' of  place  Xdtiif  of  phuw  in  tlir  I'uitrd  KimjihtrnJ] — Sub-sec,  (1),  dealing 
KinffiKm""^^  witb  offences  effected  by  false  trade  descriptions  as  to  place  or 
country.^  is  more  stringent  tban  tbe  proviso  of  sec.  18,  since 
tbat  only  applies  wbere  tbe  use  of  tbe  name  of  a  place  or  country 
is  calculated  to  deceive. 

The  tbree  classes  of  cases  under  this  sub-section  have  been  set 
out  above^  in  dealing  with  Intiication  of  the  rountn/  of  otiijiti. 
They  include,  as  will  be  observed,  in  effect  cases — (a)  where  the 
name  is  intended  to  refer  to  the  place  in  the  Unitetl  Kingdom  of 
which  it  is  the  name,  and  to  that  alone;  (b)  where  the  name  is 
tbat  of  a  ft)reign  place  to  which  it  is  intended  to  refer — for  instance, 
Jioston ;  (c)  where  the  name  has  originally  been  taken  from  the 
place  in  the  United  Kingdom,  but  is  used  to  describe  the  goods 
or  their  process  of  manufacture,  without  any  reference  to  the 
place  being  intended. 

(a)  Goods  supplied  according  to  an  order  from  an  English 
trader  to  a  foreign  manufacturer  requiring  the  latter  to  put  the 
address  of  the  former  on  goods  manufactured  for  him,  would 
come  under  the  first  class,  and  so  also  would  goods  bearing  such 
inscriptions  as  "A  present  from  Brighton,"  as  well  as  goods 
expressly  marked  Kuijliih,  Irish,  Lomlon-maile,  or  with  any 
similar  e.xpress  misstatements;'  (b)  the  second  class,  which 
relates  to  manufactured  goods  and  not  to  entirely  raw  goods,  is 
unimportant;  (c)  Kidderminster  carpets,  \Vindsorsoai),]ialbriggan 
hose,  Shetland  shawls,*^  and  Cheddar  cheese,  are  examples  of  the 
third  class.  AVliere,  however,  such  a  description  has  become 
associated  with  a  particular  class  of  goods  in  a  manner  practi- 
cally to  preclude  any  probability  of  deception,  as  "  Portland 
cement  "  and  "  Bath  chaps,"  tbe  description  need  not  be  accom- 
panied by  a  statement  of  the  country  of  actual  production.  This 
applies  also  to  tbe  case  of  colonial  names  describing,  for  instance, 
clashes  of  wool,  &c.  where,  although  the  names  are  British,  the 
circumstances    preclude    mistake.''      Tbe    saving   contained    in 

'  42  Jtep.  ComiiirH.  of  ("iHtoiii'*,  IH'.H.  FrlniKiry    L'Otli,     r.tno,    rr.    \     (a),    :<r. 

I».  M  ;  fScncrnI   On  lor  of   February  iJOtli,  .\|t|)eii<lix.  pp.  IIH,  121. 
IIHX).  r.  '.W,  Appciulix,  [mwI,  p.  124.  *  Thonc   «'x;impIcH   are   ^ivcn    in    tlie 

'  »<-c.  3  (1)  (li),  "place  or  country,"  CuBtoniH  ItciK.Tiil  Onlt-r.  r.  (i,  Appenlix, 

p.  2«  ;  »ec.  IH.  p.  4».  p.  11 «. 

■  See  p.  H.I.  *  CuBtoms  General  Order,  r.  •;. 

*  Cf.     (.'tutoniB     General     Order    of 
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sec.  18  with  regard  to  conventional  or  i^eiieric  descriptions' 
does  not  apply  to  sec.  1(>  (4),  for  the  words  of  the  latter  are 
precise,  that  the  name  shall  be  treated  as  if  it  were  the  name  of 
a  place  in  the  United  Kinfrdom,  and  therefore  not  a  description 
of  the  goods.  In  any  case,  however,  the  proviso  of  sec.  IH 
requires  the  name  of  the  place  or  country  where  the  goods  were 
actually  made  or  produced  to  be  added,  if  the  description 
includes  the  name  of  a  place  or  country,  and  is  calculated  to 
mislead. 

Cimtoms  n'fiidatioiiH.] — The  general  orders^  and  other  regula- 
tions'- issued  by  the  Customs  authorities  under  the  Acts  are  set 
out  in  Appendix  IV.  The  regulations  provide,  in  accordance 
with  the  Act,  that  where  goods  are  detected  by  the  officers  to  be 
such  as  are  prohibited  to  be  imported,  they  are  to  be  detained.' 
They  do  not,  however,  contemplate  that  the  ofticers  will  be 
competent  of  their  own  knowledge  to  detect  the  attempted 
infringement  of  the  Act  in  all  cases,  or  in  all  classes  of  cases;* 
and  accordingly  they  make  provision  for  the  officers  to  act  upon 
information^  given  by  private  persons,  for  instance,  by  the 
owners  of  trade  marks  or  names  which  are  likely  to  be  wrongly 
used  on  imported  goods,  and  in  certain  cases  they  require  the 
informants  to  give  security,*^  or  to  make  a  deposit  of  money,'  as 
a  condition  of  the  detention  of  the  goods.  The  register  of  names 
and  trade  marks  for  the  use  of  Customs  officers  has  already  been 
referred  to." 

An  information  relating  to  a  forged  trade  mark,  alleged  to  be 
one  recognised  in  a  British  possession  or  foreign  State,  will  not 
be  good  unless  it  relates  to  a  possession  or  State  to  which  sec.  103 
of  the  Patents,  &c.  Act,  1888,  or  the  substituted  sec.  91  of  the 
Patents  and  Designs  Act,  1907,  has  been  applied  by  Orders  in 
Council.  A  list  of  such  possessions  and  States  will  be  found  at 
p.  151. 

Special  regulations  as  to  particular  goods  have  been  made  in  Special  rcgu- 
some  cases,  besides  the  general  regulations  just  referred  to.    The  particular 

goods. 

Above,  p.  41'.  rr.  4fi — 49,  Appendix,  p.  12t*i. 

*  Appendix,  pp.  117  et  seq.  ^  Form  of  bond.  p.  132.     KeguLation.s, 
»  Pages  118.  130.                                         3.  4,  7,  pp.  1.30,  131. 

*  General  Order  of  February  2«)t!i,  "  General  Order  of  February  2titli. 
1900,  rr.  9.  12.  19(K),  r.  47.  p.  126. 

*  Regulations  2  and  3.  Form  of  *  Page  83  ;  General  Order  of 
notice  to  Customs  oftioer,  p.  131.  February  20th,  1900,  r.  2rt.  Form  of 
General  Order  of  February  2t>th,  1900,  declaration,  p.  1.32. 
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Murks  not 
intondtsi  to 
niich 
purcha.<*cni. 


Atlilrcjs 
mnrkx. 

Sanlincs. 


Gooils  not 

Enxluced  in 
nitO(l 
Kingdom. 


"  CoTcrings. 


Grain  sacks. 


earliest  of  tluso  rt'lute  to  watche.'^.'  Tlio  oilur  exeniitlions  from 
(letoniion  iiiuler  the  Act  are  of  nackiufj  cas«>.s  (containiiifj  goods) 
liavin;.,'  tlio  name  of  a  iiort  or  place  of  dcstinfttioM  applied  to 
them  in  which  the  good.s  are  cUarly  not  intended  to  he  sold  or 
exposed  for  sah';-  address  marks,  when  they  are  merely  and 
manifestly  such,  for  purposes  of  carriage  only ;' sardines  from 
places  other  than  France  hearing  the  trade  description  SardiiirH 
(I  /'/< »»/(•;*  samples  or  patterns,  readily  distinguished  as  such 
and  valueless  in  themselves  (so  far  as  British  origin  is  con- 
cerned);^ goods  not  produced  in  the  United  Kingdom,  such  as 
wine,  tea,  and  other  produce  not  grown  in  this  country,  such  as 
linseed,  rapeseed,  ^c.  (so  far  as  British  origin  is  concerned) ;  this 
exemption  is  applied  further  to  some  special  forms  of  manufac- 
ture which  by  shape,  make  or  colour  cannot  be  mistaken  for  the 
manufacture  here  of  the  same  article,  e.g.,  Dutch  cheese,  of  the 
kind  well  known  to  be  made  in  Holland,  bearing  the  initials  of 
British  dealers ;''  "coverings,"  such  as  boxes,  capsules,  bottles,  Sec, 
if  the  marks,  such  as  royal  arms,  refer  not  to  the  coverings 
themselves,  but  to  the  goods  to  be  covered,  and  it  is  shown  to 
the  satisfaction  of  the  officer  that  they  will  be  British  goods,  or 
goods  as  to  which  British  marks  are  not  objectionable."  The 
rule  last  stated  applies  to  coverings  (such  as  ornamental  boxes 
for  tobacco,  tea,  or  confectionery)  with  names  on  them  of  firms 
who  have  ordered  the  coverings  for  their  own  goods,  or  where 
such  firms,  though  not  having  actually  ordered  the  coverings 
themselves,  consent  in  writing  to  their  importation  for  such 
goods.** 

The  name  and  address  of  a  merchant  in  this  country  upon 
grain  sacks  are  regarded  as  an  indication  that  the  grain  is  of 
]>ritish  origin,  and  require  the  addition  of  a  statement  of  the 
country  of  })roduction.  In  the  case  of  grain  imported  in  bulk 
and  transferred  aJU'r  due  tntrif  and  charanrc  into  sacks  on  board 
the  importing  ship,  such  marking  of  the  sacks  does  not  need  to 
be   qualified   with   a   statement   of   the    foreign   origin   of    the 

'  (Jt-nernl  Order  of  .Fdnuary  IKth, 
18MH,  |,.  \X\  ;  jind  KCf  (Jencral  Order  <! 
February  L'Ctli,  iy<)U,  r.  4'!,  p.  \2\\. 

'  (Jcncral  Order  of  Kebninry  -'i.ili, 
lyoo.  r.  13,  p.  ll'o. 

*  Ibid.,  r.  13.  p.   IL'O. 

*  (icnernl  Order  of  December  IHtli, 
IhHM,  p.  138, 

t  (..,„.r,.!   Order  of    February   2Gth, 


lIKMi,  r.  17,  p.  12e. 

•  Ibid.,  r.  IH. 

'  Ibid.,  r.  H.  p.  IJ".  If.  .HB  rnrcly 
linppcnH,  the  markH  refer  dixtirictly  to 
the  covorinp*.  the  case  «ho»lil  be 
rewrved  for  the  Hoard.     Ibid. 

"  (lencnil  Order  of  Kebiuiiry  J<;ih, 
IKCKi,  r.  i:.,  p.   U'ti. 
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grain, ^      And  by  IIk;  (Icneriil  Order  of  th<!  2Gtli  of  Fcltnmry,   CncHUtor 
1900,'^   discretionary    powers    liave    been  conferred    on    ollicerH,   l""'^'''*^  "««• 
without  a  special  order,  to  admit  goods  within  tlie  lelt(!r  of  the 
Act  which  are  either  articles,  not  dutiable,  sent  to  an  individual 
as  presents  or  for  personal  use;  articles,  not  new  and  manifestly  (irnxisfor 
private  i)roperty,  and  old,  used,  or  damaged  articles  sent  into  "■i"'"'- 
the  United  Kingdom  for  repairs ;  returned  samples  of  no  value,   Samples, 
made    by  competing   firms  in    the    United    Kingdom  ;    certain 
foreign  samitles  imported  for  purposes  of  manufacture  or  com- 
parison, or  ]iritish  returned  goods,  not  dutiable,  or  in  respect  of  Hetums, 
which  no  drawback  could  have  Ijeen  received. 

The  authorities  when  they  have  seized  goods  as  contravening  rrarticeof 
the  Act,  either  forfeit  and  destroy  or  sell  them,  or  release  them  authorities, 
upon  receiving  satisfactory  explanations,  or  upon  the  removal 
or  qualification  of  the  objectionaljle  marks,  and,  in  some 
instances,  upon  the  payment  of  fines.-''  The  ofiicers  are  directed 
to  take  care  that,  in  all  cases  where  the  Board  allow  qualifying 
words  to  be  added  before  the  delivery  of  goods,  such  words  are 
applied  in  characters  clear,  conspicuous,  and  as  indelible  as 
the  marks  requiring  qualification,  and  in  close  proximity  to  those 
marks.* 

Any   proceedings   taken    against  the  Customs  authorities  or  Proceedings 
their  officers,  in  respect  of  anything  done  or  omitted  in  execution  c'l^toms 
or  intended  execution  of  their  duties  under  the  Act,  fall  within  authorities, 
the  Public  Authorities  Protection  Act,  1893,^  so  that  the  pro- 
ceedings must  be  commenced  within  six  months  ;  judgment  for 
the  defendant  carries  costs  as  between  solicitor  and  client ;  the 
defendant  may  plead  a  tender  of  amends,  and  if  the  plaintiff  does 
not  recover  more  than  the  amount  tendered,  the  defendant  is 
entitled  to  costs  (but  this  provision  is  not  to  affect  costs  on  any 
injunction  in  the  action) ;  and  if,  in  the  opinion  of  the  Court,  the 
plaintiff  has  not  given  the  defendant  a  sufficient  opportunity  of 
tendering  amends  before  the  commencement  of  the  proceedings, 
the  Court  may  award  to  the  defendant  costs  as  between  solicitor 
and  client.'' 

'  General   Order   of    February   26th.  I'.iOO.  r.  41,  p.  125. 

lltOO,  r.  16.  p.  120.  *  56   A:   .57    Vict.   c.    61.   which    has 

2  Rr.  31—35.  p.  123.  repcale<l  3'.»  k  40  Vict.  c.  36.  ss.  267  to 

8  See  the  return  of  goods  detained  in  272.  and  40  ic  41  Vict.  c.  13.  s.  4. 

transit  down  to  JIarch,  18itO,  il.  M.  A.  '"•  This  replaces  the  old  requirement  of 

Report.  It^ltO.  Appentlix.  p.  326.  one  month's  notice  of  action.      Where 

*  General   Order    of   February   26th,  at  the  trial  by  a  judge  with  a  jury  of  an 
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It  has  been  held  that  an  oflicer  is  not  hahle  in  trespass  for 
detaining  goods  wliilo  in  douht  whether  they  ouglit  to  1)0  detained 
or  not,  and  until  the  Commissioners  of  Customs  had  given 
directions  concerning;  them.  althon;^'h  he  nii)j;ht,  it  was  said,  have 
heen  liahle  in  damages  for  so  detaining  them  for  an  unreasonahle 
time.'  In  an  earlier  case,  it  was  held  that  for  a  wrongful 
refusal,  except  upon  payment  of  an  excessive  amount  of  duty,  to 
sii^n  a  hill  of  entry  in  order  to  enahle  goods  to  pass,  an  officer 
might  he  sued."'^  The  orders  of  his  superior  officer  do  not  afford 
any  defence  for  an  officer  who  has  acted  illegally  to  the  prejudice 
of  any  l^ritish  suhject.'' 


action  against  a  public  authority  the 
latter  succeeds,  but  the  ju<ige  is  satistied 
tliat  such  gfKHl  cause  appears  as  to 
warrant  him.  under  K.  S.  C,  0.  fi."), 
r.  1.  in  depriving  the  defendant  authority 
of  costs,  he  may  do  so  notwithstanding 
sec.  1  of  the  I'ublic  Authorities  Protection 
Act,  l.sy:{  :  Jiostork  v,  Hamxi^tj  I'rhan 
Council,  [IHUU]  1  Q.  B.  Mu  ;  [IKOO]  2 
Q.  B.  616,  L<1.  ilussell  of  Killowen.  C.J., 
and  C.  A.;  overruling  the  decision  of 
Bruce,  J.,  in  dee  v.  St.  Panrrax  Ventrtj, 
[ISyj]  1  Q.  B.  61»3  ;  68   L.  J.  Q.  B.  38'.t. 


The  jtrovision  does  not  apply  to  ap|>eals. 
Fiildt'n  V.  Morlcy  ri»ry»(»;«/((»/i,  [  1900] 
A.  ('.  i:w. 

1  Jarohxohit  V.  Jiluk>\  6  M.  A:  (J.  'Jl'.t  : 
7  Scott,  N.  U.  Ill  (\M\). 

2  Harry  v.  ArnanJ,  10  Ad.  k.  V.\.  670 
(1831»). 

3  See  Walker  v.  liaird,  [1892]  A.  C. 
491  ;  Sandg  v.  ChilJ.  3  Lev.  3.V2  (1693) 
and  Entick  v.  (\irriiigton,  19  St. 
Tr.  1043  (.176.".).  And  see  further 
Raleiijh  V.  Ooxr/ien,  [189S]  1  Cli.  73  ; 
69  L.  J.  eh.  59,  Romer,  J. 
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Under  the  Merclian.lise  Marks  Act.  1SS7 

Implied  at  common  law 

Where  gocxls  arc  described  by  reference  to  a  trade  mark  . 

Pictures  ascribed  to  i)articular  artists 

Kemedies  for  breach  of  warranty 

Indemnity  to  manufacturer  employed  to  apply  an  infringiiif,'  mark 
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It  is  provided  by  sec.  17  of  the  Merchandise  Marks  Act,  1887, 
that : — 

"  On  the  sale  or  in  the  contract  for  the  sale  of  any  goods 

to  which  a  trade  mark,^  or  mark,  or  trade  description"^  has 

been  applied,^'  the  vendor  shall  be  deemed  to  warrant  that 

the    mark   is  a  genuine*   trade  mark  and  not  forged*^  or 

falsely  applied,*^  or  that  the  trade  description  is  not  a  false 

trade  description "^  within  the  meaning  of  this  Act,  unless 

the  contrary  is  expressed  in  some  writing  signed  by  or  on 

bebalf  of  the  vendor  and  delivered  at  the  time  of  the  sale  or 

contract  to  and  accepted  by  the  vendee." 

This  section  corresponds  to  sec.  19  of  the  Merchandise  Marks 

Act,  1862,  but  the  older  section  applied  only  to  trade  marks 

which  were  applied  to  goods  sold,  and  the  implied  warranty  was 

that  the  trade  marks  were  "genuine  and  true,  and  not  forged  or 

counterfeit,  and  not  wrongfully  used." 

Trade  mark"^  here  means  registered  trade  mark  or  trade  mark  Trademark 
protected  by  law  in  any  British  possession  or  foreign  State  to 
which  sec.  *Jl  of  the  Patents  and  Designs  Act,  1907,  is  applicable.'^ 

1  "Trade  mark,"  sec.  3  (1),  see  below.  *  "  Falsely  applied,"  sec.  ")  (3).     Page 

2  "Trade    description,"    sec.    3    (1).       23. 

Pao^e  24.  ^  "  False  trade  description,"  sec.  3  (I), 

3  "  Applied,'"  sec.  3  (2),  and  sec.  .">  (1).       l'.ige  40. 

Pacre  21.  *  "  Trade  mark,"  sec.  3  (1).     Paj.re  14. 

*  '•  Genuine."  cf.  sec.  2  (2)  (a).  Page          "  The  reference  is  to  sec.  103  of  the 

61.  Act  of  1883.  but  by  virtue  of  sec.  38  (1) 

»"  Forged,"  sec.  4.     Page  17.  of    the   Interpretation   Act,    ISS'J,   the 
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Statement  in 
writing  to  the 
contrary. 


The  secli(ui,  liowevcr,  in  fact  imports  a  warranty  of  tlio  ;;inuiMO- 
ness  of  uiire«4istere(l  English  trade  marks,  at  any  rate  wlien  the 
application  of  them  to  tlie  goods  is  reasonahly  calcinated  to  lead 
j>erson8  to  helieve  that  the  {^Dods  are  the  manufiiclnre  or  mer- 
chandise of  the  proprietor  of  the  trade  mark,  and  also  of  any 
trade  mark,  whether  registered  or  not,  which  the  mark  applied 
to  the  goods  purports  to  he,  for  in  such  cases  the  mark,  if  not 
genuine,  is  a  false  trade  description  a])plied  to  the  goods.' 
"  Mark,"  where  it  first  occurs  in  the  section,  can  hardly  include 
an  unregistered  trade  mark,  for  the  warranty  implied  is  that 
the  mark  is  a  genuine  trade  mark,  that  is,  a  genuine  registered 
trade  mark,  and  that  it  does  not  purport  to  he.  "  Mark," 
where  it  occurs  the  second  time,  should  he  trade  murk  or  mark. 

The  several  terms  occurring  in  the  section  have  the  meanings 
given  to  them  respectively  hy  the  sections  of  the  Merchandise 
Marks  Act,  1887,  which  are  referred  to  in  the  notes  on  the 
]ireceding  page.^  The  general  etTect  of  the  implied  warranty  is 
that  the  trade  marks,  or  marks  i)urporting  to  he  trade  marks, 
api)lied  to  the  goods,  are  used  with  the  assent  of  the  proprietor 
of  the  trade  marks  which  they  purport  to  he,  and  that  the 
statements  made  or  implied  hy  the  trade  descriptions  are  true. 

The  saving  at  the  end  of  the  section  is,  it  will  be  observed, 
very  carefully  expressed.  The  statement  required  to  prevent 
the  implication  of  a  warranty  must  be  in  writing,  signed, 
delivered  at  the  time  of  sale,  and  accepted  by  the  vendee.''     ^Vhat 


reference  is  nt)\v  to  the  re-enact nieiit. 
As  to  the  tm<ie  marks  so  pr<:>tocto<l, 
see  the  list  in  the  Appendix, 
p.  \rA. 

>  See.  3  (2). 

2  See  also  Appendix,  p.  litS. 

»  The  Fi<k1  and  Drugs  Act,  IST.'i  (.3« 
ic.  39  Vict.  c.  r.3),  s.  2^},  enabU-s  the 
vendor  to  st*t  up  .hs  a  «!efence  that  he 
purchase*!  thea«lullerate«i  g(jo<ls  utidera 
written  warranty  an<l  resold  them  un- 
altered.    See  iMiilLtw  wWiUoii,  [IH'.M] 

1  Q.  H.  74  ;  JloUrtmin  wllarrit,  [llHHiJ 
1'  y.  1'..  117  ;  Klliott  V.  Pilr/ier,  [VJOl] 
-'  K.    B.  817;    Waft*  v.    StrrrnM,[lW)»;] 

2  K.  B.  323 ;  JCninn  v.  Wratheritt, 
[15M»7]  2  K.  B.  80,  on  the  <|Ucstion, 
where  the  warranty  is  not  given  in 
cxprcM  reference  to  a  ('articular  con- 
nignment,    what  evidence   in   necessary 


to  connect  any  particular  consignment 
with  the  warranty.  Sec.  20  of  the  Sale 
of  FockI  and  Drugs  .\ct,  1  !J1»'J  (<»2  &  "'^l 
Vict.  c.  .11),  rojuires  notices  of  the 
intention  to  rely  on  tlic  warranty  as  a 
(lefence  to  \ic  given  to  the  purchaser  and 
to  the  person  whohasgiven  the  warranty. 
(Jiving  a  false  warranty  is  an  offence. 
src.  '21  of  the  -\ct  of  ls7.'>,  unless  the 
peismi  giving  it  had  rea-on  to  believe 
the  statementB  or  tlescriptions  to  be  true, 
wc.  23  of  the  Act  of  18yt».  Sec.  'J 
makes  any  alteration  in  the  article 
withiiut  disclosure  to  the  purcha-^er  an 
offence.  A  notice  exhibitol  in  the  shop 
may  be  such  a  tlis«'losure  :  Spier*  and 
Pond  V.  JlrHHTtt,  [IH'.H]]  2  g.  B.  C'..  Cf. 
J'rarku,  (iututon  and  IW,  Ld.  v.  Hough- 
ton,  [1902]  1  K.  B.  8Nl».  ami  JhtuT*  v. 
Witkinjion,  [li>07]  1  K.  B.  27'.».      Know- 
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"  accepted  hy  the  vendee  "  nieiins  is  not  clear.  It  would  probiihly 
be  construed  to  import  nt  least  that  the  vendee  understood  that 
he  was  to  get  no  warranty,  and  that  he  completed  the  purchase 
on  that  footing. 

Apart  from  the  statutory  warranties  implied  hy  the  Merchan-  impli'.'il 
dise  Marks  Act,  it  is  held,  at  common  law,^  that  when  a  .^.y","!^;'",'/!;!'! 
purchaser  orders  goods  from  a  firm  who  are  manufacturers  only 
of  such  goods,  and  not  dealers  in  them,  then,  unless  it  is  shown 
that  in  the  particular  trade,  or  as  regards  the  particular  goods, 
there  is  a  custom  for  the  manufacturer  to  supply  the  goods  of 
other  makers,  the  purciiaser  must  be  assumed  to  have  contracted 
with  the  particular  maimfacturers  in  reliance  on  the  general 
excellence  of  the  work  of  their  firm,  and  he  is  entitled  (in  the 
absence  of  any  express  stipulation  to  the  contrary)  to  have  goods 
of  the  manufacturer's  own  make  delivered  in  performance  of  the 
contract. - 

It  is  a  question  of  fact,  or,  if  there  is  a  written  contract,  of  Warranty 
construction,  whether  a  manufacturer  or  vendor  has  agreed  to  ]i^^re  da-^-ribed 
deliver  goods,   which  are  referred  to  by  a  trade  mark  in  the  by  a  trade 
contract,  stamped  with  the  mark,  and  being,  therefore,  goods  of 
the  kind  properly  denoted  by  it,  or  whether  he  has  agreed  only 
to  deliver  goods  of  the  same  quality  as  those  which  are  denoted 
by   the  mark.      Thus,    in    Hojykins   v.   Hitchcock,^   where    the 
contract  was   for  iron  described  as  "  S.  and  H.  (crown)  bars," 
and  the  vendors  were  Hopkins  &  Co.,  the  successors  of  Snowden 
and   Hopkins,    iron   marked    "  H.    il^    Co."   with    a    crown   was 
delivered,  and  the  jury  found  that  the  mark  was  not  a  material 
part  of  the  bargain.      Judgment  was  given  for  the  vendors  in 
an  action  for  the  price  of  the  iron,  and  the  Court  of  Queen's 
Bench  upheld  the  judgment,  on  the  ground  that  the  contract 

ledge  of  the  adulteration   on  the  pur-  [1897]  1  Q.  B.  772. 
chaser's  part  is  not  a  defence  :  //<'y«v»()rf  '  Warranties  of   the   genuineness   of 

V.    Wfiitchfud,    76    L.   T.    781    (1S97).  marks  are  implied,  in  respect  of  anchors 

Under  sec.  17  of  the  Merchandise  Marks  and  chain  cables,  by  37  &.  38  Vict.  c.  51, 

Act,   such   questions  can   hardly  arise.  s.  4,  and  in  respect  of  hops,  by' 29  <Sc  30 

The  statement  in  writing  must,  if  the  Vict.  c.  37,  s.  8. 

construction  in  the  text  is  adopted,  be  a  ^  Per    Cotton,   L.J.,   in    JohiiMn   v. 

term  of  the  contract.     Disclosure  that,  Ihiylton,  7  Q.  IJ.  D.  438  (1881),  Cotton 

for  example,  a  trade  mark  is  not  genuine  and  Brett.  L.JJ..   Bramwell,  L.J.,  dis- 

without  the  statement  would  not  pre-  senting;  Sfarey  y.  Cfiilwortfi  Ounj/owder 

vent  a  warranty  being  implied.     Under  Co.,  24  Q.  B.  D.  90  (1889),  Div.  Ct. 
the  Food  and  Drugs  Act  proof  of  scienter  »  14  C.  B.  (X.  S.)  6."i  ;  32  L.  J.  C.  P. 

is  necessary  to  a  conviction  for  giving  a  154  (1863). 
false  warranty.  Derbyshire  v.  I/ouli-fton, 
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Pictores 
a>cribcil  to 
{'articular 
nrUt<t«. 


Ilemwly  for 
breach  of  the 
warranty. 


was  for  iron  of  ii  jmrticular  (luality.  not  for  iron  benrinp;  a  parlicular 
mark.' 

A  Bomewlmt  similar  question  has  arisen  upon  sales  of  pictures 
under  the  names  of  the  supposed  painters  of  them,  and  in  such 
cases  the  matter  to  he  decided  is  wljether  the  use  of  the  artist's 
name  amounts  to  a  warranty  hy  tlie  vendor  that  the  picture  in 
question  is  his,  or  merely  to  an  expression  of  the  vendor's 
opinion. 

In  the  case  where  pictures  had  been  sold  as  "  Views  in  Venice, 
Canaletto,"  and  they  were  not  hy  Canaletto,"  the  (piestion  was 
left  to  the  jury  ;  hut  where  the  supposed  artist  was  an  old 
master,  Lord  Kenyon,  at  Xisi  Priits,  held  that  it  was  impossible 
to  make  the  case  one  of  warranty.  The  pictures,  lie  said,  were 
the  work  of  artists  of  some  centuries  back,  and  there  beinp  no 
way  of  tracing  the  picture  itself,  it  could  only  be  matter  of 
opinion  whether  the  picture  in  question  was  the  work  of  the 
artist  wliose  name  it  bore  or  not ;  the  catalogue  only  expressed 
the  opinion  of  the  vendor,  but  left  the  determination  to  the 
buyer's  own  judgment.^ 

The  remedy  for  breach  of  warranty,  whether  implied  under  the 
section  set  out  above,  or  at  common  law,*  or  imported  by  express 
agreement  in  any  contract  in  regard  to  goods  sold  or  agreed  to 
be  sold,  is  an  action  for  damages,  reduction  of  the  agreed  price, 
or  rescission  of  tlie  contract.  The  rules  determining  the  nature 
and  extent  of  the  remedy  are  now  contained  in  the  Sale  of  Goods 
Act,  1893,°  from  which  the  following  sections  are  quoted  : — 

"53. — (1.)  "Where  there  is  a  breach  of  warranty  by  the 


•  Kection  14  of  the  Sale  of  Goocls  Act, 
1893,  wliich  (lealB  with  tlie  implied  con- 
dition that  gcKids  sold  for  a  i)articular 
puqiose  are  reasonably  fit  for  that  i)ur- 
|»o»w,  dot'H  not  cotne  within  the  Kcopc  of 
this  work,  but  it  may  be  noticed  that  it 
ha-H  lx;en  held  that  the  nale  of  an  article 
under  the  descriptivif  name  by  which  it 
iti  known  in  the  tnide  in  not  a  "  contract 
for  the  Mile  of  a  Hpecificd  article  under 
it*  patent  or  other  trade  name"  within 
the  proviw)  of  that  section,  dilleitpir  v. 
rhrnry,  Kggar  A  (o  ,  [18%]  2  y.  \\.  :,*.K 
f)n  the  iMile  of  a  patente<l  article  the 
im|*lied  warranty  of  title  under  i»ec.  12 
of  the  Sale  of  tio<«U  Act.  \W.\,  dwH  not 
extend  to  the  validity  of  the  patent,  nor 


to  a  warranty  that  tlie  purchaser  will  be 
able  to  use  the  article  without  infring- 
ing the  right.s  of  other  patentee**, 
MonfortK  \.  .}fariidrii.  12  K.  P.  C.  260 
CiSltri),  Huswll,  L.C.J. 

-  Power  V.  Barlium,  7  C.  k  \\  356;  4 
Ad.  «:  K.  472  ;  5  L.  J.  K.  H.  (X.  S.)  88 
(183:.)  C<""naletto  dictl  in  1768).  The 
jury  found  there  was  a  warranty. 

»  Jendti'inr  v.  Sladf.  2  Ksp.  N.  I'.  C. 
ri72  (1797)  (Tcnicrs  and  Chiud  Lorraine, 
who  died  in  l<i'.»l  mid  in  1  f;82  re«|)ec- 
tively). 

*  Sec  Kenjamin  on  Sale,  Book  IV., 
I'art  II..  Chap.  I. 

*  .',»;  A;  :>'  Vict.  c.  71. 
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seller,  or  where  the  buyer  elects,  or  is  compelled,  to  treat 
any  breach  of  a  condition  on  the  part  of  the  seller  as  a 
breach  of  warranty,  the  buyer  is  not  by  reason  only  of  sucli 
breach  of  warranty  entitled  to  reject  the  goods;  but  he  may — 
"(a.)  Set  up  against  the  seller  the  breach  of  warriuity 

in  diminution  or  extinction  of  the  price  ;  or 
"(b.)  Maintain  an  action  against  the  seller  for  damages 

for  the  breach  of  warranty. 
"  (2.)  The  measure  of  damages  for  breach  of  warranty  is 
the  estimated  loss  directly  and  naturally  resulting,  in  the 
ordinary  course  of  events,  from  the  l)reach  of  warranty. 

"  (8.)  In  the  case  of  a  breach  of  warranty  of  quality  sucli 
loss  is  prima  facie  the  difference  between  the  value  of  the 
goods  at  the  time  of  delivery  to  the  buyer  and  the  value 
they  would  have  had  if  they  had  answered  to  the  warranty. 
"  (4.)  The  fact  that  the  buyer  has  set  up  the  breach  of 
warranty  in  diminution  or  extinction  of  the  price,  does  not 
prevent  him  from  maintaining  an  action  for  the  same 
breach  of  warranty  if  he  has  sustained  further  damage. 

"(6.)  Nothing  in  this  section  shall  prejudice  or  affect  the 
buyer's  right  of  rejection  in  Scotland  as  declared  by  this  Act." 
"  54.  Nothing  in  this  Act  shall  affect  the  right    of   the 
buyer  or  seller  to  recover  interest  or  any  special  damages 
in  any  case  where  by  law  interest  or  special  damages  may 
be  recoverable,  or  to  recover  money  paid  where  the  con- 
sideration has  failed." 
The   right   to  rescind  the  contract  and  return  the  goods  is  Rescission  of 
dealt  with  by  an  earlier  section  of  the  same  Act.  f„r  breach  of 

"  11.— (1.)  In  England  or  Ireland—  warranty, 

"(a.)  Where  a  contract  of  sale  is  subject  to  any  condition  when  con- 
to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the  Ireated'^as" 
condition,  or  may  elect  to  treat  the  breach  of  such  warranty, 
condition  as  a  breach  of  warranty,  and  not  as  a  ground 
for  treating  the  contract  as  repudiated, 
"(b.)  Whether  a  stipulation    in    a   contract  of  sale  is  a 
condition   the  breach  of   which  may  give  rise  to  a 
right    to   treat    the    contract    as    repudiated,    or    a 
warranty  the  breach  of  which  may  give   rise    to    a 
claim  for  damages,  but  not  to  a  right  to  reject  the 
goods  and  treat  the  contract  as  repudiated,  depends 
in  each  case  upon  the  construction  of  the  contract. 
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The  Scotch 
rule. 


Damages  for 
breach  of 
warranty  of 
trade  mark. 


A    stipuliition  may  l»o  ft  coiulition,  thoiip;h  called  a 

wiiniinty  in  llu'  coiitmct.^ 

"  (c.)  Where  a  contract  is  not  severable,  and  tlie  buyer 

has  accepted  the  goods,  or  part  thereof,  or  where  the 

contract  is  for  specific  goods,  tiie  pro^jerty  in  which 

has  passed  to  the  buyer,  the  breach  of  any  condition 

to  be  fulfilled  by  the  seller  can  only  be  treated  as  a 

breach  of  warranty,  and  not  as  a  ground  for  rejecting 

the  goods  and  treating  the  contract  as  repudiated ,'•' 

unless  there  be  a  term  of  the  contract,  express  or 

implied,  to  that  effect. 

"(2.)  In  Scotland,  failure  i)y  the  seller  to  perform  any 

material  part  of  a  contract  of  sale  is  a  breach  of  contract, 

which  entitles  the  buyer  either  within  a  reasonable  time  to 

reject  the  goods  and  treat  the  contract  as  repudiated,  or  to 

retain   the  goods   and    treat   the   failure   to    perform  such 

material  part  as  a  breach  which  may  give  rise  to  a  claim 

for  compensation  or  damages. 

"  (3.)  Nothing  in  this  section  shall  affect  the  case  of  any 

condition  or  warranty,   fulfilment  of  which  is  excused  by 

law  by  reason  of  impossibility  or  otherwise." 

The   warranty   implied   by   the  Merchandise   Marks  Act  will 

accordingly  operate  to  enable  an  innocent  jjurchaser  of  goods 

which  have  been  forfeited  under  that  Act,  or  which  have  led  to 

a  prosecution,  entailing  expenses  upon  him,  to  recover  damages 

in  respect  of  the  loss  or  expenses  from  the  vendor,  for  such 

damages  directly  and  naturally  result  in  the  ordinary  course  of 

events  from  the  breach  of   warranty.     It  will  also  enable  the 

purchaser  to  recover  from  the  vendor  any  damages  which  may 

have   been    recovered  from  the   purchaser  by  a  sub-purchaser 

upon  a  resale  by  him,  at  any  rate  where  the  goods  were  known 

by  the  vendor  to  have  been  bought  for  the  purpose  of  resale.'* 


'  Sec  Jir/iii  V.  HurfirnA,  W  \\.  k  S.  7.".fi  ; 
32  L.  J.  g.  ».  2(»4  (lH«:t).  Ulackl.iini  on 
Sale,  2nd  e<l.,  p.  I'JH  ;  and  .\adrl  v. 
.Wurfin,  20  K.  I'.  (".  12'J  and  72;«  ;  2:i 
i:.  v.  ('.41  (1  ;♦()(;),  H.  of  L.  ;  Jiurrhnn 
V.  W'rrn.  21  It.  I'.  V.  OH.'l  (I'.»04), 
Oarlint;,  J.  ;  llfntlrrmn  v.  Shifli,  24 
U.  P.  C.  lOiJ  (11*07),  Parker,  J.,  in  which 
qucMtionii  aroHc  whether,  on  the  con- 
struction of  a(fre<MnfntH  for  »aIo  and 
lircnw  "f  !.(''M'M,  a  ifuarantoeof  validity 


was  a  condition  or  a  mere  warranty. 

■^  Strret  v.  iilmj,  2  \\.  Jt  Ail.  460 
(18;n);  HrywoHli  v.  Ilutehinson.  L.  R. 
2  y.  15.  417  (1H(;7)  :  llooprr  v.  /{,il/o,ir, 
(!2  L.  T.  C>\>\  (IS'JU)  :  //'•  ff'rrrn  a  ml 
Jt,il/i>ur,  \V.\  I..  T.  '.»7,  32:)  (IH'.tO). 

*  Hammond  v.  Ituttry,  20  (J.  W.  D.  7'.> 
(I8.S7),  (;.  A.  ;  Aijni*  V.  (ireat  \Ve»tern 
ri»//(>ry  ri*.,  [IH'JKJ  1  y.  H.  413.  Soe 
further,  a«  to  conscjucntial  damaj^cx.  Thr 
AnjrntnuK  13  I'.  D.  I'Jl  (1.S88),  C.  A. 
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A   maniifiicturer    has    at    common  law,  and  apart  from  any   Indemnity  to 

question    of    implied   warranty,    a    ri'dit    of    indemnity    hy  hi.s   "'^""^"^'"re'" 

customer,    if,    in    compliance    with    the   customer's    orders,   he   ira.k-markat 
ii         1  ,  1  1      !•        1  •  1    .1        Ills  cu.stomcr'8 

innoci-ntly  i)Uices  a    mark   upon  goods  made  for  hnii,  and  the  T&iucBt. 

mark  turns  out  to  he  an  infringement  of  some  third  person's 
trade  mark,  so  that  the  manufacture  is  rendered  liahle  to  an 
action  hy  tiie  owner  of  the  trade  mark.' 

In  an  action  for  infringement  of  trade  mark  the  defendant  Third  party 
served  a  third  party  notice  on  his  vendor,  claiming  to  he  indem-  "'^^'^®- 
nified  hy  him  against  liahility  on  the  ground  that  the  goods 
were  innocently  purchased  hy  him  in  good  faith  from  the  third 
party  in  the  ordinary  way  of  trade,  and  that  the  third  party 
supplied  the  same  to  him  without  notification  of  any  infringe- 
ment or  wrong  as  in  the  claim  alleged  in  the  action  ;  and  an 
order  was  made  that  the  third  party  notice  should  he  tried 
immediately  after  the  action,  and  that  the  third  party  should 
have  liherty  to  take  such  part  in  the  action  as  the  judge  at  the 
trial  should  think  fit.^ 


1  Dixon  V.  FauiTUK,  3  Ell.  k  Ell.  537  ; 
30  L.  J.  Q.  B.  137  (1861).  As  to  the 
defence  of  the  manufacturer  in  anj'  such 
case  upon  proceedings  under  the  Mer- 
chandise Marks  Act,  see  sec.  2  (2), 
sec.  6,  and  sec.  ID  (3)  of  that  Act,  above, 
Chap.  II.,  pp.  .51,  .52,  61. 

2  Ilenncssy  v.  Dompi,  19  R.  P.  C.  338 


(1903).  At  the  trial,  however,  the  third 
party  was  treated  as  a  defendant,  so  that 
the  action  was  tried  as  between  the 
original  plaintiff  and  both  defendants, 
and,  the  plaintiff  failing,  he  was  ordered 
to  pay  the  costs  of  both.  On  appeal, 
both  defendants  submitted  to  an  order 
on  terms,  20  K.  P.  C.  175  (1903). 


M.M. 


CHAPTEH  IV. 


MISCELLANEOUS    MATTEUS. 

False  representation  ns  to  registration  of  tm<lc  mark 

False  repri-seiitiitioii  as  to  patent  or  desij;n 

False  representation  as  to  Uoyal  warrant 

l'nauthorise«i  assumption  of  Koyal  Arms  .... 

Falsilication  of  the  Kegister  of  'IriKJe  Marks 

Cutlerv  marks 


PACE 

.  1(K» 
.  101 
.      102 


Penalty  on 
falsely  repre- 
senting a 
trade  mark  as 
registered. 


False  Representation  os  to  lieffistration   of  Trade  Marl:. 

By  sec.  G7  of  the  Trade  Marks  Act,  1905  :— 

"  (1.)  Any  person  who  represents  a  trade  mark  as  registered 
which  is  not  so,  shall  be  liable  for  every  ofi'ence  on  summary 
conviction  ^  to  a  fine  not  exceeding  five  pounds. 

"  (2.)  A  person  shall  be  deemed,  for  the  purposes  of  this  enact- 
ment, to  represent  that  a  trade  mark  is  registered,  if  he  uses  in 
connection  with  the  trade  mark  tlic  word  *  registered,'  or  any 
words  expressing  or  implying  that  registration  has  been  obtained 
for  the  trade  mark."  ^ 

An  infringement  of  the  section  is  not  necessarily  a  bar  to  an 
application  for  the  registration  of  the  trade  mark  which  has 
been  wrongly  described  as  registered.^  The  use  of  the  word 
"Registered"  has  been  held  to  indicate  registration  in  the 
United  Kingdom.'* 


•  As  to  the  Isle  of  Man,  see  sec.  70  ; 
and  a.s  to  Scotlantl,  sec.  72. 

'■•  This  corresponds  to  and  substantially 
re-enacts,  so  far  a«  relates  to  trade  marks, 
sec.  105  of  the  Patents,  Ace,  Act,  1H83. 
As  to  false  representations  in  respect  of 
patents  and  designs,  see  now  sec.  S'l  of 
the  Patents  and  Uesigns  Act,  ll»<i7.  See 
below,  p.  HU. 

•  JamtM'  'I'm.,  33  C.  D.  .rjl'  ;  3  K.  P.  C. 
340  (188fi),  C,  A,  ;  "  registered  shape"  : 
and  Altman'a  Ap/>liru(ioii,  lil  II.  P.  f. 
r.3  {1004),  Kekewich,  J.,  and  Li/lr  ami 
Kmalutn't  A/'/iliraticn,  24  U.  P.  C.  37 
nn<l  2^'.l  (l'.">7),  Kekewich,  J.,  ami  C.  A., 


iti  both  of  which  cases  the  use  of  the 
word  "registered"  before  registration 
was  prove«l  to  have  been  by  a  boni\  fide 
mistake. 

*  Writjht,  CroMiley  S:  Co.  v.  William 
Dohhin  .V  Co..  \:,  H.  P.  C.  21  (1W»H),  in 
Ireland,  MarSi/moru'  Sttmf.  Ld.  v. 
Shuttlru-orth,  1.1  It.  P.  ('.  74H  (IH'JS).  in 
England.  See  above,  j).  3.''>.  The  use 
of  the  words  "Tm<le  Mark,"  in  relation 
to  an  nnrcgisterp<l  trade  mark,  is  not 
necessarily  an  offonce  under  the  section  : 
.Vh  S^n  Co.  V.  /Irittcn,  [\bW]  1  Ch, 
f.ltL'  ;   IC  K.  P.  ('.  137. 
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Fdhr  Jlrjirrst  titatioii  as   to   I'ntint   or   Itniiijii. 

By  sub-sec.  2  of  sec.  89  of  the  Patents  and  DesifiMH  Act,  1907, 
it  is  an  offenco  for  any  person  falK(;ly  to  reprenoiit  tlmt  any 
article  sold  by  him  is  a  patented  article,  or  falsely  to  describe 
any  design  applied  to  any  article  sold  by  hira  as  registered  ;  and 
by  sub-sec.  3,  if  any  person  sells  an  article  having  stamped, 
engraved,  or  impressed  thereon,  or  otherwise  applied  thereto,  the 
word  •'  patent,"  "  patented,"  or  "  registered,"  or  any  word  express- 
ing or  implying  that  the  article  is  patented  or  that  the  design 
applied  thereto  is  registered,  he  shall  be  deemed  for  the  purposes 
of  the  section  to  represent  that  the  article  is  a  i)atented  article  or 
that  the  design  applied  thereto  is  a  registered  design.^  The 
word  "falsely"  in  sub-sec.  2  probably  prevents  the  sub-section 
applying  to  a  case  in  which  no  patent  has  ever  existed  but  the 
word  "  patent  "  has  become  part  of  the  trade  name  of  the  goods 
and  has  been  used  by  the  manufacturer  in  his  description  of 
them.^  It  also  saves  the  use  of  such  ordinary  names  of 
commerce  as  "patent  leather"  and  "patent  medicine."^  It  is 
submitted  that  a  limitation  must  be  placed  upon  the  literal 
meaning  of  the  enactment  which  will  exclude  these  cases  from  the 
section.* 


False  Representation   as   to  lioijal    Warrant.^ 

By  sec.  20  of  the  M.  M.  A.  of  1887  : —  False  repre- 

"  Any  person  ^  who  falsely  represents  that  any  goods  are  made  sentation  as 
by  a  person  holding  a  Royal  warrant,  or  for  the  service  of  Her  warrant. 
Majesty,  or  any  of  the  Eoyal  Family,  or  any  Government  depart- 
ment, shall  be  liable,  on  summary  conviction,"  to  a  penalty  not 
exceeding  £20." 


1  These  provisions  replace  sec.  IO.t  of 
the  Act  of  1883,  in  which,  however,  the 
word  "  falsely  '"  did  not  occur. 

2  Edrhtinw.  Vh'k,  11  Hare,  78  (1858), 
Wood.  V.-C.  (Taylor  A:  Co.'s  Patent 
Solid-heade<i  Pins)  ;  see  further  Kerly, 
Chap.  XV..  p.  401  :  Gridley  v.  Sicin- 
borne,  52  J.  P.  73lt.  791  :  5  T.  L.  R.  71 
(1888).  Div.  Ct.  (Swinborne's  Patent 
Refined  Isinglass),  held  not  to  be  a  false 
trade  description. 

3  See  Kerly,  p.  431. 

■•  Api)lication  for  a  patent  or  pro- 
visional  protection   does  not  authorise 


the  use  of  the  word  "  patent  "  ;  but  it  is 
submitted  the  accejitance  of  the  com- 
plete specification  of  ;i  patent  does.  See 
E.  V.  Totcn.-<eiul,  13  R.  P.  C.  265  (1896). 
Cf.  GniehtrK  case.  Times,  November 
22nd,  1894.  referred  to  above,  pp.  35.  36. 

'  See  also  sec.  68  of  the  Trade  Marks 
Act,  1905,  set  out  on  p.  100. 

"  See  above,  p.  12. 

^  In  Scotland,  in  the  SheriflE  Court 
(sec.  21)  ;  and  in  the  Dublin  police 
district,  the  Courts  of  the  justices  under 
the  Petty  Sessions  Act,  1851  (s.  22). 
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I'tiautliorisi'il   Assuinjttion    of  lioi/al  Annn. 

I'uautii  .r.Msi         By  sec.  DO  of  the  PuU'iits  lunl  I)('si;^Mis  Act  of  11)07  :  — 
^*Humi.ti..ii  .t       ..  /jj  fj-jj^j  jTimit  of  a  patent  uiulcr  this  Act  shall  not  he  deemed 
to  authorise  the  patentee  to  use  the  Royal  Arms  or  to  place  the 
Royal  Arms  on  any  patented  article. 

"  (2.)  If  any  person,  without  the  authority  of  His  Majesty, 
uses  in  connection  with  any  husiness,  trade,  calling,  or  pro- 
fession, the  Royal  Arms  (or  arms  so  nearly  resemhling  them  as 
to  he  calculated  to  deceive)  in  such  a  manner  as  to  he  calculated 
to  lead  to  the  helief  that  he  is  duly  authorised  to  use  the  Royal 
Anus,  he  shall  he  liable  on  conviction,  under  the  Summary 
Jurisdiction  Acts.'  to  a  line  not  exceeding;   ^'10." 

"Provided  that  nothing  in  this  section  shall  he  construed  as 
affecting  the  right,  if  any,  of  the  i)roprietor  of  a  trade  mark 
containing  stich  arms  to  continue  to  use  such  trade  mark," 

Sub-sec.  1  is  new.  Sub-sec.  2  corresponds  to  sec.  lOG  of 
the  Patents,  &c.  Act,  1883,  but  it  requires  the  authority  to  be 
that  of  His  Majesty,  omitting  the  former  words  "  or  of  any  of  the 
Royal  Family,  or  of  any  government  department."  Its  provisions 
are  now  supplemented  l)y  those  of  sec.  6S  of  the  Trade  Marks 
Act,  1905,  which  were  introduced  into  that  Act  at  the  suggestion 
of  the  Association  of  Royal  Warrant  holders.  The  section  is  as 
follows : — 

"  If  any  person,  without  the  authority  of  His  Majesty,  uses  in 
connection  with  any  trade,  business,  calling,  or  profession,  the 
Royal  Arms  (or  arms  so  closely  resemhling  the  same  as  to  be 
calculated  to  deceive)  in  such  manner  as  to  be  calculated  to  lead 
to  the  belief  that  he  is  duly  authorised  so  to  use  the  Royal  Arms, 
or  if  any  person  without  the  authority  of  His  Majesty  or  of  a 
member  of  the  Royal  Famil)',  uses  in  connection  with  any  trade, 
business,  calling,  or  profession,  any  device,  emblem,  or  title  in 
such  manner  as  to  he  calculated  to  lead  to  the  belief  that  he  is 
employed  by  or  supplies  goods  to  His  Majesty  or  such  member 
of  the  Royal  Family  he  may,  at  the  suit  of  any  person  who  is 
authorised  to  use  such  arms  or  such  device,  emblem,  or  title,  or 
is  authorised  by  the  Lord  Chamberlain  to  take  proceedings  in 
that  b(dialf,  be  restrained  by  injunction  or  intenlict  from  con- 
tinuing so  to  use  the  same  :  Provided  that  nothing  in  this  section 

'  Aji  to  the  Isle  of  Man,  see  »cc.  W,  oncl  as  to  Scotlaml,  sec  sec.  '.'l  of  the 
same  Act. 
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shall  be  construed  as  affecting  the  right,  if  any,  of  the  proprietor 
of  a  trade  mark  containing  any  Kuch  arras,  device,  emblem,  or 
title  to  continue  to  use  hucIi  trade  mark." 

This  section  adds  to  the  remedy  by  summary  prosecution 
provided  by  sec.  00  of  tlie  Patents  and  Designs  Act,  1907,  a 
civil  remedy  by  injunction  applicable  not  only  to  the  misuse  of 
the  Royal  Arms,  but  also  to  the  use  of  any  device,  emblem,  or 
title  in  such  manner  as  to  be  calculated  to  lead  to  the  belief  that 
the  person  using  the  same  is  employed  by,  or  supplies  goods  to. 
His  Majesty,  or  a  member  of  the  Royal  Family.  The  class  of 
persons  who  may  institute  proceedings  under  the  section  without 
the  authority  of  the  Lord  Chamberlain  will,  in  some  instances, 
e.g.,  the  use  of  the  lioyal  Arms,  be  a  rather  wide  one.  It  will  be 
in  the  discretion  of  the  Court  to  refuse  relief  if  the  plaintiff  is  not 
likely  to  be  in  any  way  damnified.^ 

With  regard  to  the  proviso,  it  may  be  noticed  that,  except  in 
the  case  of  marks  used  before  August  13th,  1875,  the  Registrar 
is  not  to  register  (1)  the  Royal  Arms  or  crests,  or  arms  or 
crests  so  nearly  resembling  them  as  to  lead  to  mistake,  (2)  repre- 
sentations of  any  member  of  the  Royal  Family,  (3)  representations 
of  British  Royal  Crowns,  (4)  the  British  national  flags,  (5)  the 
word  "  Royal,"  (G)  any  other  words,  letters  or  devices  calculated 
to  lead  persons  to  think  that  the  applicant  has  Royal  patronage 
or  authorisation.'^ 

In  a  prosecution  under  sec.  106  of  the  Patents,  &c.  Act, 
1883,  the  defendant  unsuccessfully  contended  that  he  was 
entitled  to  use  the  Royal  Arms  as  he  held  a  patent  for  an 
invention  which  he  was  using  in  his  business,  and  the  Patent 
Office  was  a  Government  department.-'  A  defence  in  another  case 
that  the  defendants  were  contractors  to  Government  departments, 
also  failed.* 

Falsification  of  the  Ecf/istt^r  oj  Trade  Marks. 

By  sec.  G6  of  the  Trade  Marks  Act,  1905  : —  Falsification 

"  If  any  person  makes  or  causes  to  be  made  a  false  entry  in  ^^entnesm 
the  Register  kept  under  this  Act,  or  a  writing  falsely  purporting 

'  Injunctions  have  been  granted  by  I-')"  (1909). 
consent   under    the    section   in    Royal  '^  Rules  11  and  12.  Kerly,  .it  p.  6.">7. 

Warrant  Holders'  A.isociation  v.  Slade  *   Webber      S'      Co.'s     case.     Times. 

J\-  Co..  Ld..  25  R.  P.  C.  245,  (1908)  and  February  2Dd,  1897. 
Same  v.   /;.  J.  A'itson,   Ld..  2G  K.  P.  C.  ••   H'lW.*  case,  Times.  May  14th.  1903. 
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to  be  n  copy  of  lUi  nitiv  in  iiiiy  sucli  Uep[iHtor,  or  produces  or 
tenders  or  csiiist'S  to  ho  ])ro(liU'ed  or  tendered  in  evidence  any 
swell  writing,  knowinj;  the  entry  or  writing  to  be  false,  he  blmll 
be  guilty  of  u  misdemeanour.' 


The  CutloH!  By  the  Act  59  Geo.  1 1  I.e.  7,  it  is  forbidden  to  mark  cutlery  and 

Marks  A.t.  ^j^^  other  goods  mentioned  in  the  Act  with  the  figure  of  a 
hammer,  unless  the  goods  have  been  wrought  or  forged,  or  to 
place  false  marks  of  quality  upon  such  goods,  or  to  falsely 
mark  them  as  London  made  ;  and  the  oflfences  created  by 
the  Act  extend  to  selling,  or  having  in  possession  for  the 
purpose  of  sale,  such  goods  marked  in  breach  of  the  Act.  The 
material  provisions  of  the  Act"  may  be  summarised  as 
follows : — 
Huiiiiin.1  1.  AVhere  anj'  knives,  knife-blades,  forks,  razors,  razor-blades, 

™''"^'^*"  scissors,  shears,  and   other  articles  of   cutlery,  edge  tools  and 

hardware  requiring  a  cutting  edge,  of  wrought  steel,  or  of  iron 
and  steel,  are  made  by  means  of  the  hammer,  the  maker  may 
mark  the  figure  of  a  hammer  upon  them  before  they  are  ground. 
3.  No  one  may  mark  sucb  figure  on  any  of  the  goods  enumerated 
not  so  made,  before  the  bona  tide  sale  of  the  goods  to  the  user, 
or  have  in  liis  possession  for  the  purpose  of  sale,  or  sell  any  such 
goods  not  so  made,  and  being  marked  with  such  figure,  under 
penalty  of  forfeiture  of  the  goods  and  a  fine  of  klo  for  every  dozen. 
Quality  4.  No  one  may  mark  on  any  of  the  goods  enumerated,  whether 

mark!».  made  with  the  hammer  or  cast  in  a  mould,  before  the  bona  fide 

sale  of  the  same  to  the  user,  "  any  word  or  words  which  shall  or 
may  denote  or  indicate  the  quality  of  such  articles  to  be  other- 
wise than  the  real  and  true  quality  thereof,"  or  have  in  his 
possession  for  the  ])urpose  of  sale,  or  sell  any  such  goods  so 
marked,  under  penalties  as  aforesaid. 
F/jn-ion  5.  No  one  may  nuirk  on  any  of  the  goods  enumerated  whetlier 

mad»'  with  the  hammer  or  cast  in  a  mould,  before  the  bona  fide 
sale  of  the  same  to  llui  user,  tin;  word  ov  wnrda  LdhiIoh  ov  Loiidoii 
iiKulf,  or  any  word  or  words  having  any  similitude  thereto,  unless 
t lie  goods  were   made    in    the   City  of   London,  or  within   twenty 

•  lU;|iliiciii|;.    nn   to   the   Trn<li«   .Mark  '••  8«.'r.    17   Iiiih  been    rc|tt'ale<i  l»y   the 

lU'ififtcr,  Hcc.  1»3  of  the  TntciitH,  ice.  Art,  Slat.  F.aw  Kov.  Act,  IS7H.  ami  »<■<•.  2  l)y 

]HH'A.     An    to  the   UeKiHtcrs  of   I'atentH  the  Slat.  I.aw  Ucv.  A«f.  1H74.  w>cs.  8-10 

and   De«ij;nH.  H(!c  now  iicc.  8'J  (1)  of  the  in  jiart.  ami  st'CH.  Il-Ktand   1')  wholly, 

Patents  and  Designs  Act,  1907.  repeal.-!  by  17  Ac  IS  Viri.  c.  43,  ».  ^. 


maii*; 
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miles  distftiice  therefrom,  or  have  in  hi.s  poHsession,  &c.,  or  sell 
(as  before)  under  a  jM'nalty  of  forfeitun;  and  tin(!  or  1*10  a  dozen 
articles, 

7.  Any  one  having'  in  his  possession  for  the  purposes  of  sale,  Iimwcnt 
or  st'llin^'  any  of  the  goods  aforesaid  contrary  to  the  Act,  who  '""^'' 
shall,  before  information  or  complaint  laid  against  him,  prove 
satisfactorily  by  oath  before  one  or  more  justice  or  justices  that 
he  purchased  the  goods  with  the  marks  thereon  without  knowing 
they  wore  marked  contrary  to  the  Act,  and  shall  discover  to  two  or 
more  justices  the  name  of  the  person  from  whom  he  bought,  so 
that  the  latter  shall  be  prosecuted  to  conviction,  shall  not  be  liable 
to  penalties  himself,^  but  shall  be  entitled  to  two-thirds  of  the 
penalty  recovered  from  his  vendor,  as  any  other  informer. 

The  Cutlers'  Co.  Act  of  1814  contains  a  provision  inflicting  Counterfeit- 
penalties  upon  any  person  who  counterfeits  or  imiiates  assigned  corporate*^ ' 
corporate  marks  ;  and  by  sec.  81  (13)  of  the  Patents,  &c.  Act  of  marks. 
1883,  this  provision  was  extended  to  any  mark  entered  in  the 
Sheffield  Register.^  but  the  Trade  Marks  Act  of  1905  contains 
no  such  provision,  no    doubt    because    it    was    considered  that 
sufficient  protection  is  now  given    by  the   Merchandise   Marks 
Act,     1887.      The    section   of    the    first-mentioned    Act   is    as 
follows^  : — 

"  If  any  member  or  members  of  the  Cutlers'  Company,  or  any 
other  person  or  persons  using,  exercising,  or  carrying  on  any  of 
such  arts  or  trades  as  aforesaid  within  the  said  lordship  or  liberty, 
or  six  miles  compass  of  the  same,  shall  at  any  time  after  the 
passing  of  this  Act  strike,  engrave,  impress  or  use,  or  cause  or 
procure  to  l)e  stricken,  engraved,  impressed  or  used  upon  his  or 
their  goods,  wares,  or  manufactures,  any  mark,  device,  stamp, 
or  impression,  with  intent  to  counterfeit  or  imitate  any  mark 
or  device  assigned,  or  which  may  hereafter  be  assigned,  by  the 
said  master,  wardens  or  searchers  and  assistants  of  the  said 
company,  to  be  used  by  any  other  person,  the  person  or 
persons  so  offending  shall,  for  every  such  offence,  forfeit  and 
pay  (in  lieu  of  the  penalty  imposed  by  the  said  last  recited 
Act*)  any  sum  not  exceeding  £20,  one  moiety  whereof  shall 
be  paid  to  the  person  whose  mark  shall  have  been  so  counter- 
feited or  imitated,  and    the   other   moiety  to   the   said   master 

1  Cf.  M.   M.  A.,  sec.  2,   -unless   he  •''  r>4  Gd.  III.  c.  119.  s.  .",  (local), 

proves,"  pp.  o5.  f.l.  *  The  Cutlers'  Co.  Act  of  17'.>1. 

•^  Kerly,  Ch.  VI..  p.  112. 


104  MISCKLLANEOIS    MATTEUS. 

and  \vftrdrns  of  the  sivid  comitanv  ;  and  llio  provisions  in  the 
said  last  reciti-d  Act'  containcil  for  the  recovery  and  application 
of  the  penalty  therehy  imposed  shall  he  used,  applied,  and 
put  in  force  for  the  recovery  and  ai)plication  of  the  penalty 
hcrehy  made  payahlc,  as  fully  and  etTectually  as  if  the  same 
provisions  were  in  this  Act  severally  and  separately  repeated  and 
re-enacted.  " 

The  sections  of  the  Cutlers'  Co.  Act  of  17'.>1,-  which  are  referred 
to  and  incorporated  hy  the  last-mentioned  section,  provide 
(sec.  2G)  that  the  penalties  may  he  sued  for  by  the  company,  or 
(sec.  27)  recovered  sunnnarily  before  a  justice  or  justices  of  the 
West  Riding  of  York,  or  of  the  County  of  Derby,  who  shall  have 
power  to  award  costs,  and  to  issue  a  distress  warrant,  or,  if  the 
poods  of  the  offender  are  insufficient,  to  commit  him  to  the  House 
of  Correction  for  one  month  to  enforce  payment  of  the  penalty. 
Sec.  28  contains  a  form  of  conviction,  and  sec.  29  gives  an 
appeal  to  quarter  sessions. 
Statutes  A  number  of  statutes  requiring  special  marks  to  be  placed  upon 

rciatiiip  to       ■particular  classes  of  goods  are  summarised  in  the  Appendix,  p.  146. 

p.irticular  t-  ^ 

^''^'-  1  The  Cutlers*  Co.  Act  of  1791.  »  31  Geo.  III.  c.  58  (local). 
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MERC  HA  MUSE   MARKS   ACT,    1887. 
(50  &  51  Vict.  c.  28.) 
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All  Arl  to  consolulale  and  amend  the  Law  relalinij  to  Fraudulenl  Marks 
on  Merrhandisr.  [-';5r(l  Aniriist,  1HH7.] 

Re  it  oniicU'd  l)y  tlie  Queen's  most  excellent  Majesty,  hy  and  with  the 
advice  and  consent  of  llie  lords  Ki)iritual  and  teiniMiral,  and  commons,  in 
this  present  i»arliament  asHemhh'd,  and  I»y  the  authority  of  the  same, 
as  roliows  : 

Short  title.  1.  This  Act  may  Ik;  cited  as  the  Menhandi.se  Marks  .\(t,  IssT. 

Offence,  a,  to       2.-(  1.)  Ev.ry 'iKM^.-n  who- 

triule  markn  (a)  forucH  any  trad<-  mark  ( pj).  1  \  to  L'o)  ;  or 

and  trader  (J,)  fulHely  applies  to  ^oods  any  trade  mark  <'r  any  mark  so  nearly 

de«;ripiions.  reseinhlin^;  a  trade  mark  as  to  he  calculated  t<»  (h-ccive  (pp.   L'l 

to  L':'.)  ;  or 
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(c)  iiiukos  liny  die,   l)l(jck.   inucliiiie,  or   other   inslriiniont    for  th»' 

purpose  of  forjrinj;,  or  of  bciii}^  used  for  for<.'iii<,',  :i  tradt;  mark 
(pp.  14  to  'JO);  or 

(d)  applies  any  false  trade  description  to  j^oods  (|»p.  2:5  to  '.]);    or 

(e)  disposes  of  or  lia-s  in  Ins  possession  any  die,  lilock,  maeliine,  or 

other  instrument  ri>r  the  purpose  of  forp[iiii,'  a  trade  mark 
(pp.  U  to  20)  :  or 

(f)  causes  any  of  the  thini^s  above  in  this  sei-tion  mentioned  to  he 

done  (p.  ')1  j, 
shall,  subject  t(»  the  provisions  of  this  Xct,  and  unless  he  proves  that  he 
acted  without  intent  to  defraud  (pp.  .')5  to  ;'.'.»),  be  i,aiilty  of  an  olfeiice 
against  this  Act. 

(2.)  Pivery  person  who  sells,  or  ex|)oses  for,  or  has  in  his  possession 
for,  sale,  or  any  purpose  of  trade  or  manufacture,  any  goods  or  things  to 
which  any  fitrged  trade  mark  or  false  trade  description  is  applied,  or  to 
which  any  trade  mark  or  mark  so  nearly  resembling  a  trade  mark  as  to 
be  calculated  to  deceive  is  falsely  ajjplied,  as  the  case  may  be,  shall, 
unless  he  proves — 

(a)  That  having  taken  all  reasonable  precautions  against  committing 

an  offence  against  this  Act,  he  had  at  the  time  of  the  commission 
of  the  alleged  otl'ence  no  reason  to  suspect  the  genuineness  of  the 
trade  mark,  mark,  or  trade  description  ;  and 

(b)  That  on  demand  made  by  or  on  behalf  of  the  prosecutor,  he  gave 

all  the  information  in  iiis  power  with  res[x;ctto  the  persons  from 
whom  he  obtained  such  goods  or  things;  or 

(c)  That  otherwise  he  liad  acted  innocently  ; 

be  guilty  of  an  offence  against  this  Act  (pp.  Gl  to  (14). 

(3.)  Every  person  guilty  of  an  offence  against  this  Act  shall  be 
liable  (p.  G5) — 

(i.)  on  conviction  on  indictment,  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  two  years,  or  to  fine,  or  to 
both  imi)risonment  and  fine;  and 
(ii.)  on  summary  conviction  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  four  months,  or  to  a  fine  not 
exceeding  twenty  pounds,  and  in  the  case  of  a  second  or  subse- 
quent conviction  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  six  mouths,  or  to  a  fine  not  exceeding 
fifty  i)Ounds;  and 
(iii.)  in'  any  case,  to  forfeit  to  her  Majesty  every  chattel,  article, 
instrument,  or  thing  by  means  of  or  in  relation  to  which  the 
offence  has  been  committed. 
(4.)  The  Court  before  whom  any  person  is  convicted   under   this 
section  may  order  any  forfeited  articles  to  be  destroyed  or  otherwise  dis- 
posed of  as  the  Court  thinks  fit  (p.  •')."»). 

(;>.)  If  auv  person  feels  agiirieved  by  any  convicticm  made  by  a  court 
of  summary  "jurisdiction,  he  may  appeal  therefrom  to  a  court  of  quarter 
sessions  (p.  71). 

(0.)  Any  offence  for   which  a  person   is  under  this   Act   liable   to 
punishment  on  summary  conviction  may  be  prosecuted,  and  any  articles 
liable  to  be  forfeited  under  this  Act  l>y  a  court  of  summary  jurisdiction 
may   be  forfeited,  in  manner  provided  by  the  Summary   Jurisdiction   42^43  Vict. 
Acts  :  Provided  that  a  person  charged  with  an  offence  under  this  section   ^-  *^- 
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Wfore  ft  court  of  snmmnry  jiiris<licti<iii  slinll.  on  npponrinjr  lM'fi>re  the 
court,  nnd  lu-furc  the  chartri'  is  p>nc  into,  Ik;  iiifornu'd  of  his  ri'^'httobe 
tried  (111  indictment,  and  iif  he  recinires  be  so  tried  accordingly  (i».  (;»i). 
l^cfiDitions.  3. — (1.)   For  the  purooses  (if  this  Act — 

i6  k  47  Vict.         The  expression  "  trailc  mark  "  means  a  trade  mark  retristered  in  the 
c.  57.  Hepister   of  trade   niarks  ke}it  under  the   Patents,    l>esii:ns,   and 

Trade  Marks  Act,  l^x;?.  and  inchides  any  trade  mark  which,  either 
with  or  without  resist nition,  is  protected  by  hiw  in  any  Hritisli 
possession  or  foreiirn  State  to  which  the  provisions  of  tlie  one 
luindivd  and  third  section  of  the  Patents,  Designs,  nnd  Trade 
.Marks  .\ct,  iss:?,  are,  under  Order  in  Conned,  for  the  time  being 
a|i]ilicable  (p.  II): 
Tile  expression  "  trade  description  "  means  any  description,  statement, 
or  other  indication,  direct  or  indirect, 

(a)  as  to  the  numl)er,  (piantity.  measure,  gauge,  or  weight,  of 

any  goods,  or 

(b)  as  to  the  place  or  country  in  which  any  goods  were  made  or 

produced,  or 

(c)  as  to  the  mode  of  manufacturing  or  j)roducing  any  goods, 

or 

(d)  as  to  the  material  of  which  any  goods  are  composed,  or 

(e)  as  to  any  goods  l)eing  the  subject  of  an  existing  patent, 

privilege,  or  copyright, 
and  the  use  of  any  figure,  word,  or  mark  which,  accoidiui:  to  the 
custom  of  the  trade,  is  commonly  taken  to  be  an  indication  of  any 
of  the  above  matters,  shall  be  deemed  to  be  a  trade  description 
within  the  meaning  of  this  Act  (pp.  i'4  to  iVX): 
The  expression  "  false  trade  descri|ttion  "  means  a   trade  description 
wliich  is  false  in  a  material  res|)ect  as  regards  the  goods  to  which 
it  18  applied,  and  includes  every  alteration  of  a  trade  description, 
whether  by  way  of  addition,  efTacement,  or  otherwise,  wiiere  that 
alteration  makes  the  description  false  in  a  material  respect,  and  the 
fact  that  a  trade  description  is  a  trade  mark,  or  part  of  a  trade 
mark,  shall  not  jirevent  such  trade  descrijition  being  a  false  tmdc 
description  within  the  meaning  of  this  Act  (pp.  40  to  r»l)  : 
The  exjiression  "goods"  means  anything  which  is  the  subjectof  trade, 

manufacture,  or  merchandise  (j).  L'l): 
The  exjjressions  "  person,"  '*  manufacturer,  dealer,  or  trader,"  and 
"  proprietor  "  include  any  body  of  persons  cornorate  or  unincori)orate 
(p.  IL'):  '  "     .  , 

The   expression    "name"    includes    any    abbreviation    of    a    name 

(p.  47): 
(2.)  The  provisions  of  this  Act  respecting  the  application  of  a  false 
trade  description  to  goods  shall  extend  to  the  application  to  goods  of 
anv  such  figures,  words,  or  marks,  or  arrangement  (;r  coml)ination 
tliereof,  whether  including  a  trad(!  mark  or  not,  as  are  reasonably  calcu- 
lated to  lead  jK-rsons  to  believe  that  the  gootls  are  the  manufacture  or 
merchandiw;  of  some  fn-rson  other  than  the  person  whose  mauufiicture  or 
merchandise  they  really  are  (p.  4S). 

(:!.)  The  provisions  of  this  Act  respecting  the  ai)plication  of  a  false 
ti-adc  descrijjtion  to  goods,  or  resiK-cting  goods  to  which  a  false  trade 
description  is  applied,  shall  (xtencl  to  tlie  application  to  iroods  of  any 
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fiilbO  iiiiiiif  III-  iiiiiials  (if  a  person,  and  to  fi^oods  witli  the  lal^t'  iiaiii"-  or 
initials  of  a  ]Ki'S(in  applied,  in  like  nmnnor  as  if  kucIi  name  or  initiaU 
were  a  trade  descri|)tion,  and  for  the  purpose  of  this  eiiaetment  the 
expression  false  name  or  initials  means  as  applied  to  any  'j^oods,  any  name 
or  initials  of  a  person  which  — 

(a)  are  not  a  trade  mark,  or  part  of  a  trad(;  mark,  and 

(b)  are  identical  witii,  or  a  colourai)le  imitation  of,  the  name  f)r  initials 

of  a  person  carryinj,'  on  hnsiness  in  connection  with  u:oods  of  the 
same  description,  and  not  haviu'j:  authorised  the  use  of  such  name 
or  initials,  and 

(c)  are  either  those  of  a  fictitious  person  or  of  some  person  not  bona 

fide  carrying,'  on  business  in  connecti(;n  with  such  ^'oods  (pp.  4o 
to  IK). 
4.  A  person  shall  be  deemed  to  fori^e  a  trade  mark  who  either —  For^inp 

(a)  without  the  assent  of  the  proprietor  of  the  trade  mark  makes  that  trade  mark. 

trade  mark  ov  a  mark  so  nearly  resemblinjL;  that  trademark  as  to 
be  calculated  to  deceive;  or 

(b)  falsifies  any  i^enuine  trade  mark,  wiiether  by  alteration,  addition, 

etlacement,  or  otherwise  ; 
and  any  trade  mark  or  mark  so  made  or  falsified  is  in  this  Act  referred 
to  as  a  forced  trade  mark. 

Provided  that  in  any  prosecution  for  forj^n'ng  a  trade  mark  the  burden 
of  provim;  the  assent  of  the  proprietor  shall  lie  on  the  defendant 
(p.  17). 

5. — (1.)  A  person  shall  be  deemed  to  apply  a  trade  mark  or  mark  or  Applying 
trade  description  to  goods  who —  marks  and 

(a)  applies  it  to  the  goods  themselves  ;  or  descriptions. 

(b)  applies  it  to  any  covering,  label,  reel,  or  other  thing  in  or  with 

which  the  goods  are  sold  or  exposed  or  had  in  possession  for  any 
purpose  of  sale,  trade,  or  manufacture;  or 

(c)  places,  encloses,  or  annexes  any  goods  which  are  sold  or  exposed 

or  had  in  possession  for  any  purpose  of  sale,  trade,  or  manu- 
facture, in,  with,  or  to  any  covering,  lal)el,  reel,  or  other  thing 
to  which  a  trade  mark  or  trade  description  has  been  applied  ; 
or 

(d)  uses  a  trade  mark  or  mark  or  trade  description  in  any  manner 

calculated  to  lead  to  the  belief  that  the  goods  in  connection  with 
which  it  is  used  are  designated  or  described  l)y  that  trade  mark 
or  mark  or  trade  description  (p.  21). 

(2.)  The  expression  "  covering  "  includes  any  stopper,  cask,  bottle, 
vessel,  box,  cover,  capsule,  case,  frame,  or  wrapper  ;  and  the  expression 
"  label  "  includes  any  baud  or  ticket. 

A  trade  mark,  or  mark,  or  trade  description,  shall  be  deemed  to  l»e 
applied,  whether  it  is  woven,  impressed,  or  otherwise  worked  into,  or 
annexed,  or  affixed  to  the  goods,  or  to  any  covering,  laljel,  reel,  or  other 
thing  (p.  -J-J). 

(3.)  A  person  shall  be  deemed  to  falsely  apply  to  goods  a  trade  mark, 
or  mark,  who  without  the  assent  of  the  proprietor  of  a  trade  mark 
applies  such  trade  mark,  or  a  mark  so  nearly  resembling  it  as  to  be 
calculated  to  deceive,  but  in  any  prosecution  for  falsely  applying  a 
trade  mark  or  mark  to  goods,  the  burden  of  i)roving  the  assent  of  the 
proprietor  shall  lie  on  the  defendant  (p.  l';3). 
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6.  Where  a  ilen-iulimt  is  cliar^'e*!  with  iiiakinj:  any  die.  Mock, 
machine,  or  other  itistriiinent  for  th«'  jmrpose  (»f  f.ir^'iiifj,  or  heinj?  used 
for  forsrini:.  a  trade  murk,  or  with  falsely  upplyiiij;  to  {jooiIh  any  trade 
murk  or  any  mark  so  nearly  rewmlilin^'  a  trade  mark  as  to  be 
raleidated  to  di-eeive,  or  with  ajtplyinLT  to  {;o»i<is  any  false  trade 
description,  or  cansinj;  any  of  the  ihiiijjs  in  this  section  mentioned  to 
Ikj  clone,  and  proves — 

(a)  That   in  the  ordinary  course  <»r  his  husiness  he  is  employed  on 

U'half  of  other  jx'i-sons.  to  make  dies,  blocks,  muchiiies,  or  other 
inslrnment.s  for  niakiii<r,  or  l»eini:  "scd  in  makint:,  trade  marks, 
or  as  the  case  may  be,  to  apply  marks  or  descriptions  to  floods, 
and  that  in  tlie  case  which  is  the  subject  of  the  chnr;:e  he  was 
so  employed  by  some  person  resident  in  the  United  Kinjrdom, 
and  was  not  interested  in  tlie  broods  liy  way  of  profit  or  commission 
dejR'ndent  on  the  sale  of  such  <,'ood8  :  and 

(b)  That    he   took    reasonable   precautions   a^^ainst   committin;:    tiie 

offence  char«red  ;  and 

(c)  That  he  had,  at  the  time  of  the  commission  of  the  alleged  olfence, 

no  reas(»n  to  suspect  the  irenuineiiess  (tf  the  trade  mark,  mark, 
or  trade  description  ;  and 

(d)  That  he  <:ave  to  the  prosecutor  all  the  information    in  his  power 

with  respect  to  tlie  pei-sons  on  whose  behalf   the   trade  mark, 

mark,  or  description  was  ajiplied — 
he  sliall  be  discharj^ed  from  the  prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor,  unless  he  has  <;iven  due  notice  to 
him  that  he  will  rely  on  tlic  above  defence  (pj).  .'")2  to  .'>.'»), 

7.  Where  a  watch  ease  has  thereon  any  words  or  marks  which 
constitute,  or  are  by  common  repute  considered  as  constitutin<:,  a 
description  of  the  country  in  which  the  watch  was  made,  and  the 
watch  Itears  no  description  of  the  country  where  it  was  made,  those 
words  or  marks  shnll  prima  facie  be  deemed  to  be  a  descripti(tn  of  that 
country  within  the  meaning;  of  this  Act,  and  the  provisions  of  tin's  Act 
with  re8|x.'et  to  {;oods  to  which  a  false  trade  description  has  been 
applied,  and  with  respect  to  sellitifj  or  exposin<r  for,  or  havings  in 
IX)S6ession  for,  sale,  or  any  jmrpose  of  trade  or  manufacture,  {joods  with 
a  false  trade  description,  shall  apply  accordin<:ly,  and  for  the  purjioses 
of  this  section  the  expression  "watch"  means  all  that  portion  of  u 
watch  which  is  not  tlie  watch  ciuse  (p.  7:^). 

8.— (1.)  Every  person  who  alter  the  date  fixed  by  Order  in  Council 
sends  or  brinks' a  watch  case,  whether  imported  or  not,  to  any  assay 
office  in  the  United  Kin^'dom  for  the  purpose  of  l>einj:  assayed,  stamped, 
or  marked,  shall  make  a  declaration  dedarinir  in  what  country  or  place 
the  case  was  made.  If  it  aj>j)ears  l»y  such  declaration  that  the  watch 
citfe  was  n)ade  in  some  country  or  place  out  of  the  Unittd  Kinj^'dom, 
the  iihsa/  office  shall  place  on  the  case  such  a  mark  (liitVerinL'  from  the 
mark  placed  by  the  office  on  a  watch  case  made  in  the  Unit«(l  Kin^'dom), 
and  in  such  a'mode  as  may  be  fnun  time  to  time  directed  by  Order  in 
Council  (pp.  T.'t,  i:'.4). 

(2.)  The  declaration  may  V)e  made  before  any  officer  of  an  assay 
office,  appointed  in  that  behalf  by  the  office  (which  officer  is  liereby 
authorised  to  administer  such  a  declaration ),  or  before  a  justic*-  of  the 
jjeace,  or  a  commissioner  iuivint;  power  to   administer   oaths  in    the 
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Supreme  Court  (tlMmlifiitiiro  in  Knj,'liiii(l  or  Ireland,  or  in  the  Court  of 
Session  in  Scotliind,  iirid  sliall  lie  in  Kuch  Toruj  as  may  Ix;  from  time  to 
time  directed  by  Order  in  Council  (p.  1 :!.")). 

(3.)  Every  person  vvlio  makes  a  false  declaration  fdr  tlx-  purposes  of 
this  section  sliall  Ite  liahlf.  on  conviction  on  indictment,  to  tlie  pfiiaUies 
of  perjury,  and  on  summary  conviction  to  a  fine  not  exceeding,'  twenty 
})onnds  for  each  offence  (p.  7<!). 

9.  In  any  indictment,  plcadin<r,  proccedinfr,  or  document,  in  which    Tratle  mark, 
any  trade  mark   or  for<,'ed  trade  mark   is   intended  to  he  mentione<],  it   |i'jw  <le-cri»x:i 
shall  he  sutlicient,  without  further  description  and  witliout  any  co[)y  or   '"  P'*^''"t'- 
I'uc-simile,  to  state  that  trade  mark  or  forged  trade  mark  to  be  a  trade 

mark  or  for<,'ed  trade-mark  (p.  17). 

10.  In  any  |)rosecution  for  an  offence  against  this  Act, —  Itulesasto 
(1.)  A  defendant,  and  his  wife  or  her  husband,  as  the  case  may  be.   '^^''^^°^'«- 

may,  if  the  defendant  thinks  fit,  be  called  as  a  witness,  and,  if 
called,  shall  l)e  sworn  and  examined,  and  may  he  cross-examined 
and  re-examined  in  like  manner  as  any  other  witness  (p.  r>9). 
(2.)  In  the  case  of  iui})orted  i,'oods,  evidence  of  the  j)ort  of  shipment 
shall  be  prima  facie  evidence  of  tiie  place  or  country  in  which  the 
poods  were  made  or  jjroduced  (p.  30). 

11.  Any  i)erson  who,  heinj;  within  the   Tnited  Kingdom,  procures,    Punishment 
counsels,  aids,  abets,  or  is  accessory  to  the   commission,  withfuit  the  of  accessories. 
United  Kingdom,  of  any  act  which,  if  committed  in  the  United  King- 
dom, would  under  this  Act  be  a  misdemeanour,  shall  be  guilty  of  that 
misdemeanour  as  a  principal,  and  be  lial)le  to  be  indicted,  proceeded 

against,  tried,  and  convicted  in  any  county  or  place  in  the  United 
Kingdom  in  which  he  may  be,  as  if  the  misdemeanour  had  been  there 
committed  (p.  ;");)). 

12. — (1.)  Where,  upon  information  of  an  offence  against  this  Act,  a  Search 
justice  has  issued  eitiier  a  summons  refpiiriug  the  defendant  charged  by  warrant, 
such  information  to  appear  to  answer  to  the  same,  or  a  warrant  for  the 
arrest  of  such  defendant,  and  either  the  said  justice  on  or  after  issuing 
the  summons  or  warrant,  or  any  other  justice,  is  satisfied  by  information 
on  oath  that  there  is  reasonable  cause  to  suspect  that  any  goods  or  things 
by  means  of  or  in  relation  to  which  such  offence  has  been  committed 
are  in  any  house  or  premises  of  the  defendant,  or  otherwise  in  his  pos- 
session or  under  his  control  in  any  place,  such  justice  may  issue  a 
warrant  under  his  hand  by  virtue  of  which  it  shall  be  lawful  for  any 
constable  named  or  referred  to  in  the  warrant,  to  enter  such  house, 
premises,  or  place  at  any  reasonable  time  by  day,  and  to  search  there 
for  and  seize  and  take  away  those  goods  or  things  ;  and  any  goods  or 
things  seized  inider  any  such  warrant  shall  be  brought  before"  a  court  of 
summary  jurisdiction  for  the  purpose  of  its  being  determined  whether 
the  same  are  or  are  not  liable  to  forfeiture  under  this  Act. 

(2.)  If  the  owner  of  any  goods  or  things  which,  if  the  owner  thereof 
had  been  convicted,  would  be  lial)le  to  forfeiture  under  this  Act,  is 
unknown  or  cannot  be  found,  an  information  or  complaint  may  be  laid 
for  the  purpose  only  of  enforcing  such  forfeiture,  and  a  court  of  sum- 
mary jurisdiction  may  cause  notice  to  be  advertised  stating  that,  unless 
cause  is  shown  to  the  contrary  at  the  time  and  place  named  in  the 
notice,  such  goods  or  things  will  be  forfeited,  and  at  such  time  and 
place  the  Court,  unless  the  owner  or  any  person  on  his  behalf,  or  other 
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|>cr8<>n  intorestoil  in   tlio  ^jooiIk  or  tliiiv.,'8,  shows  r;iii8o  to  the  contrary, 
may  onlor  such  {jomls  or  thinjjs  or  any  of  tluMU  to  l)e  forfeited. 

(.S.)  Anv  jjooils  or  tliiiijj^s  forfeited  under  this  section,  or  under  any 
other  pnivision  of  this  .\ct.  may  l>e  destroyed  or  otherwise  disjxtsetl  of, 
in  snel»  manmr  as  the  Court  l)y  whifli  tht-satiic  are  forfeited  may  direct, 
and  the  Court  may,  out  of  any  jirix-ct-ds  which  may  he  realised  l)y  the 
disposition  of  sucli  ^oods  (all  tradi-  marks  and  trade  de.serijttions  heinpf 
first  ohlitcratotl),  award  to  any  innncent  party  any  loss  he  may  have 
innocently  sustained  in  dealin;^  with  such  <:oods  (pp.  71  to  7."5). 

13.  The  .\ct  of  the  session  of  the  twenty-second  and  twenty-third 
years  of  the  ici^^n  of  her  present  Majesty,  chapter  seventeen,  intituled, 
"  An  Act  to  prevent  vexatious  indictments  for  certain  misdemeanours," 
shall  apjily  to  any  offence  punishable  on  indictment  under  this  Act,  in 
like  manner  as  if  such  offence  were  one  of  the  offences  sjwcified  in 
section  one  of  that  Act,  but  this  section  shall  not  applv  to  Scotland 
(p.  Gy). 

14.  On  any  prosecution  under  this  Act  the  Court  may  order  cost*  to 
he  jiaid  to  the  defendant  hy  the  pro.secutor,  or  to  the  prosecutor  by  the 
defendant,  havinix  rcL'ard  to  the  information  <,Mven  by  and  the  conduct 
of  the  defendant  and  prosecutor  respectively  (p.  Olt). 

15.  No  prosecution  for  an  offence  a<;ainst  this  Act  shall  be  commenced 
after  the  exj)iration  of  three  years  next  after  the  commission  of  the 
offence,  or  one  year  next  after  the  first  discovery  thereof  by  the  prosecutor, 
whichever  expiration  first  happens  (p.  (IH), 

16.  Whereas  it  is  expedient  to  make  further  provision  for  prohibiting 
the  imi»ortation  of  goods  which,  if  sold,  would  be  liable  to  forfeiture 
under  this  Act ;  be  it  therefore  enacted  as  follows  (pp.  77  to  DO)  : 

(1.)  All  such  goods,  and  also  all  goods  of  foreign  manufacture,  bear- 
ing any  name  or  trade  mark  l>eiiig  or  purporting  to  be  the  name 
or  trade  mark  of  any  manufacturer,  dealer,  or  trader  in  the 
United  Kiiigdt)m,  unless  such  name  or  trade  mark  is  accompanied 
by  a  definite  indication  of  the  country  in  which  the  goods  were 
made  or  produced,  are  hereby  |>rohibited  to  be  imported  into  the 
United  Kingdom,  and,  subject  to  the  jtrovisions  of  this  section, 
shall  1k'  included  among  goods  prohibited  to  be  imported  a.s  if 
they  were  8j)ecified  in  section  forty-two  of  the  Customs  Consoli- 
dation Act,  lH7»j  (pp.  80  et  seq). 

(2.)  Before  detaining  any  such  goods,  or  taking  any  further  proceed- 
ings with  a  view  to  the  forfeiture  thereof  under  the  law  relating 
to  the  Customs,  the  Commi.ssioners  of  Customs  may  reipiire  the 
regulations  under  this  se<-tion,  whether  as  to  information, 
security,  conditions,  or  other  matters  to  be  complied  with,  and 
may  satisfy  themselves  in  accordance  with  those  regulations  that 
theg*)od8  are  such  as  are  prohibited  by  this  section  to  be  imported 

(p.  H7).  '  .  .  , 

(8.)  The  Commissioners  of  Customs  nuiy  from  time  to  time  niake, 
revoke,  and  vary  regulations,  either  generiil  or  sjK'cial,  res|>ectiug 
the  detention  or  forfeiture  of  goods  the  imjHirtatiou  of  which  is 
prohil)itcd  by  this  section,  and  the  conditions,  if  any,  to  be 
fulfilled  before  such  detention  and  forfeiture,  and  may  l)y  such 
regulations  determine  the  information,  notices,  and  security  to  be 
given,  and   the  evidence  requisite   for  any  of  the  jmrposes  of 
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this   section,  and    tlio    motle   of   verilication   of  such   (ividencc 

(P-  «")• 
(4.)  WIrtc  there  is  <»n  any  .Ljoods  a  name  which  is  identical  with  or 

a  colourable  iinitatioii   of  the   name  of  a  place  in  the   United 

Kini,'doin,  that  naiu'',  unless  accompanied   by  the  name  of  the 

country  in  which  such  place   is  situate,  shall  be  treated  for  the 

])urposes   of  the  section  as  if  it  were  the  name  of  a  place   in 

the  United  Kint^dom  (ji.  .'52). 

(5.)  Sucine.uulations  may  apply  to  all  i;oods  the  importation  of  whicli 
is  i)rohil)ited  by  this  setjtion,  or  ddlerent  re^nilations  m:iy  be 
made  respectin<4  ditloreiit  classes  of  such  goods  or  of  offences  in 
relation  to  such  ^'oods. 

(G.)  The  Commissioners  of  Customs,  in  makini^  and  in  administering: 
the  reiiulations,  and  q;enerally  in  the  administration  of  this 
section,  whether  in  the  exercise  ot  any  discretion  or  opinion,  or 
otherwise,  shall  act  under  the  control  of  the  Commissioners  of 
Her  Majesty's  Treasury. 

(7.)  The  reirulations  may  provide  for  the  informant  reimlnirsinif  the 
Commissioners  of  Customs  all  expenses  and  damages  incurred 
in  resjiect  uf  any  detention  made  on  his  information,  and  of  any 
proceedin<rs  consequent  on  such  detention. 

(8.)  All  reirulations  under  this  section  shall  be  pul)lished  in  the 
"  London  Gazette  "  and  in  the  "  Board  of  Trade  Journal." 

(9.)  This  section  shall  have  effect  as  if  it  were  part  of  the  Customs 
Consolidation  Act,  187G,  and  shall  accordingly  apply  to  the  Isle 
of  Man  as  if  it  were  part  of  the  United  Kin<,nlom. 

(10.)  Section  two  of  the  Revenue  Act,  1833,  shall  be  repealed  as  from    i<\k  47  Vi-t. 
a  day  H.xed   by  re,t,^ulations  under  this  section,  not  beini;  later  c.  55. 
than'  the  tirst  day  of  .January  one  thousand  eit^ht  hundred  and 
eighty-eiglit,  witliout  prejudice  to  anything   done  or   suffered 
thereunder. 

17.  On  the  sale  or  in  the  contract  for  the  sale  of  any  goods  to  which    Implied 

a  trade  mark,  or  mark,  or  trade  description  has  been  applied,  the  vendor  '^''?"^,"*^'l"  , 
shall  be  deemed  to  warrant  that  the  mark  is  a  genuine  trade  mark  and  ^^^^ 
not  forged  or  falsely  applied,  or  that  the  trade  description  is  not  a  false 
trade  description  w'ithiu  the  meaning  of  this  Act,  unless  the  contrary  is 
expressed  in  some  writing  signed  by  or  on  behalf  of  the  vendor  and 
delivered  at  the  time  of  the^sale  or  contract  to  and  accepted  by  the 
vendee  (p.  91). 

18.  Where,  at  the  passing  of  this  Act,  a  trade  description  is  lawfully   Provisions  of 
and  generally  applied  to  goods  of  a  particular  class,  or  m;»nufactured  by  '^^^^^^^°J^ 
a  particular  method,  to  indicate  the  particular  class  or  method  of  manu-   ^^^  to  apply 
facture  of  such  goods,  the  provisions  of  this  Act  with  respect   to  false  in  certain 
trade  descriptions  shall  not  apply  to  such   trade  description   when  so  cases, 
applied  :  Provided  that  where  such  trade  description  includes  the  name 

of  a  place  or  country,  and  is  calculated  to  mislead  as  to  the  place  or 
country  where  the  goods  lo  which  it  is  applied  were  actually  made  or 
produced,  and  the  goods  are  not  actually  made  or  produced  in  that  place 
or  country,  this  section  shall  not  apply  unless  there  is  added  to  the 
trade  description,  immediately  before  or  after  the  name  of  that  place 
or  country,  in  an  equally  conspicuous  manner,  with  that  name,  the 
name  of  the  place  or  country  in  which  the  goods  were  actually  made 
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Application 
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M  A:  15  Vict, 
c.  y3. 

Uepeal  of 
25  ti  26  Vict, 
c.  88. 


or  produced,  with  n  Btatcmont  that  thrv  woip  made  or  produced  there 
(p.  4'J). 

19. — (1.)  This  ,\ct  shall  not  exompt  any  ihtsou  from  any  action, 
suit,  or  other  procecdin;^'  which  niiirht.  hut  for  the  provisions  of  thiK  Act, 
be  hrouirht  against  him. 

(!'.)  Nothini:  in  this  Act  shall  eutiflc  any  )Mrsi>n  t..  refuse  to  nnike  u 
complete  discovery,  or  to  answer  any  <|uestion  or  interro^riitory  in  any 
action,  hut  sucii  discovery  (tr  answer  shall  not  he  admissihie  in  evidence 
a«jftinst  such  {ktsou  in  any  jtrosecwtion  for  an  odencc  aj;ainst  this  ;\ct. 

(8.)  Nothint;  in  the  Act  shall  he  construed  so  as  to  render  liahle  to 
any  prosecution  or  punishment  any  servant  of  a  master  resident  in  the 
United  Kin<;dom  who  bona  tide  acts  in  obedience  to  the  instructions  of 
such  master,  and,  on  demand  maile  by  or  on  behalf  of  the  prosecutor, 
has  L'iveii  full  inforn):ition  as  to  his  master  (p.  Ttl). 

20.  .\ny  jierson  who  falsely  represents  that  any  poods  are  made  by  a 
person  holdinir  a  royal  warrant,  or  for  the  service  of  Her  Majesty,  or  any 
of  tile  Royal  Family,  or  any  (ioverninent  department,  shall  l>e  liable,  on 
summary  conviction,  t<i  a  penalty  not  exceedini:  twenty  pounds  (p.  Mil). 

21.  In  the  apjilication  of  this  Act  to  Scotland  the  followin<:  modi- 
ficatiotis  shall  be  made: — 

The  expression  "  Summary  .lurisdiction  Acts  "  means  the  Summary 
Procedure  Act,  18(14,  and  any  Acts  amending  the  same. 

The  expression  "  justice  "  means  sheriff. 

The  expression  "Court  of  Summary  Jurisdiction  "  means  the  Sheriff 
Court,  and  all  jurisdiction  necessary  for  the  puri)ose  of  tin's  Act 
is  hereby  conferred  on  sheriffs. 

22.  In  the  application  of  this  Act  to  Ireland,  the  followini;  moili- 
ficiitions  shall  be  made  :— 

The  expression  "  Summary  Jurisdiction  Acts  "  means,  so  far  as  resjH.'cts 
the  police  district  of  OuMin  metropolis,  the  Acts  re^'ulating  the 
powers  and  duties  of  justices  of  the  peace  of  such  distrii-t,  and  as 
re<,'ards  the  rest  of  Ireland  means  the  Petty  Sessions  (Ireland)  Act, 
1851,  and  any  Act  amendin<;  the  same. 

The  ex{)rea'>i(»n  "  Court  of  Summary  Jurisdiction  "  means  justices 
actin;;  imder  those  Acts. 

23.  The  Merchandise  Marks  Act,  iMC.i',  is  iiereby  repealed,  and  any 
unrepealed  enactment  referring'  to  any  enactment  so  rejx'aled  shall  l>e 
construed  to  apply  t(»  the  i-orrespondinir  jirovision  of  this  Act  ;  provided 
that  this  rejieai  shall  n(»t  affect — 

(a)  any  jjenalty,  forfeiture,  or  jmnishment  incurred  in  res|)ect  of  any 
offence  c(jnnnitted  against  any  enactment  hereity  repealed  ;  nor 

(b;  the  institution  or  continuance  of  any  procecdin<,'  or  other  remedy 
under  any  emictmeni  so  repealed  for  the  recovery  of  any  j>enalty 
incurred,  or  for  the  punishment  of  atiy  offence  committed,  before 
the  commencement  (»f  this  Act  ;  imr 

(c)  any  rij^ht,  privilege,  liability,  or  obligation  acipiired,  accrued,  or 
incurred  luider  any  emictment  herehy  reitealed. 


AlTEiNDlX    II. 


MERCHANDISE  MARKS  ACTS,  1891. 
(r»4  Ykt.  c.  ir».) 

An  Art  to  amend  the  J/erc/iandiae  Marks  Act,  1H87. 

[nth  May,   18!)!.] 

Hi;  it  enacted  by  the  Queen's  most  P]xcellent  Majesty,  liy  and  with 
the  advice  and  consent  of  the  Ii(»rds  Spiritual  and  Temporal,  and 
Coinnions,  in  this  present  rarUament  assembled,  and  by  tlie  authority 
of  the  same,  as  follows  : 

1.  The  customs  entry  relatiuff  to  imported  goods  shall,  for  the  ])ur-   Customsentry 
poses  of  the  ^Merchandise  .Marks  Act,   1887,  be  deemed  to  be  a  trade  to  >je  tnule 
description  applied  to  the  ^n.ods  (p.  3!)).  50  &M  Vict 

2. — (1.)  The  Board  of  Trade  may,  with  the  concurrence  of  the  Lord  c.  28. 
Chancellor,  make  re»,adations^  providing  that  in  cases  appearing  to  the  official 
Board  to  attect  the  general  interests  of  the  country,  or  of  a  section  of  prosecutions, 
the  community,  or  of  a  trade,  the  prosecution   of  offences  under  the 
Merchandise    ^Marks  Act,  1887,  shall  be   undertaken   by  the   Board  of 
Trade,  and  prescribing  the  conditions  on  which  such  prosecutions  are 
to  be  so  undertaken.     The  expenses  of  prosecutions  so  undertaken  shall 
be  paid  out  of  moneys  provided  by  Parliament. 

(2.)  All  regulations  made  under  this  section  shall  be  laid  before 
Parliament  within  three  weeks  after  they  are  made  if  Parliament  is  then 
sitting,  and  if  Parliament  is  not  then  sitting,  within  three  weeks  after 
the  beginning  of  the  next  session  of  Parliament,  and  shall  be  judicially 
noticed,  and  shall  have  effect  as  if  enrcted  by  this  Act,  and  shall  be 
published  under  the  authority  of  Her  Majesty's  Stationery  Office. 

(;i.)  Nothing  in  this  Act  shall  affect  the  power  of  any  person  or 
authority  to  untlertake  prosecutions  otherwise  than  under  tiie  said 
regulations  (pp.  (UI,  13!)). 

3.  This  Act  may  be  cited  as  the  Merchandise  Marks  Act,  1891,  and   Short  title, 
the  ^lerchandise  Marks  Act,  1887,  and  this  Act  may  be  cited  together 
as  the  Merchandise  Marks  Acts,  1887  and  1891. 

'  See  below,  p.  i;W. 
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MKRCH.VNDISI:  .MARKS  (PROSECUTIONS)  ACT,  Isoi. 
(57  ik  i>A  Vict.  v.  ID.) 

An  Art  for  euahliuij  Ihe  Board  of  Agrirulturo  lo  vndnlakr  Prosecufions 
in  certain  ccuses  undpr  Ihe  Merchandise  Marks  Ail,   1H87. 

[L>()tb.Iuly,  181)4.] 

Be  it  enacted  bv  the  Queen's  most  Excellent  Majesty,  Ity  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  ami 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  The  powei-s  exerciseable  by  the  Board  f>f  Trade  under  the 
^Merchandise  Marks  Act,  IH'Jl,  with  respect  to  the  prosecution  of 
olTeiices  under  the  Merchandise  Marks  Act,  1887.  may  in  cases  which 
apj)ear  to  tlie  Board  of  Aijriculture  to  relate  to  ajjricultural  or  horticul- 
tural produce  be  exercised  by  that  Board,  and  in  such  cases  the  former 
Act  shall  apply  as  if  the  Board  of  A<i:riculture  were  referred  to  therein 
instead  of  the  Board  of  Trade  (p.  tl7  and  pp.  li'8  to  l;j:{). 

2.  Tills  Act  shall  not  extend  to  Ireland.' 

3.  'J'his  Act  may  be  cited  as  the  >[erchaiidise  Marks  (Prosecutions) 
Act,  1894,  and  shall  be  read  with  the  Merchandise  Marks  Acts,  1887 
and  18'.»1. 

'  As  to  Ircianil.  sec  Preface. 
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A.— General  Urdlr  15/1900. 

Custom  House,  Lo:;don, 

2(;th  February,  I'JOO. 

Consolidated  Instructions. 

Tin:  followinjf  consolidation  of  the  General  Orders  and  other  instruc- 
tions on  the  subject  of  the  Merchandise  Marks  Act  of  1887,  is  issued 
lor  the  information  and  guidance  of  the  officers. 

1.  The  rejrulations  made  by  the  Board  under  sec.  10  of  the 
Mercliandise  Marks  Act,  1887,  will  be  found  on  page  l8  (p.  128). 

L'.  (Joods  imi)orted  into  the  United  Kingdom  wliich  do  not  bear  any   G<x>ds  with- 
marks  whatever,  either  on  the  goods  themselves  or  on  the  coverings  out  marks, 
containing  them,  are  not  subject  in  any  way  to  the  Act,  and  therefore 
need  not  bear  any  statement  or  indication,  such  as  "  Made  abroad," 
"  Made  in  Germany,"  «tc. 

3.  Although  the  Act  draws  no  special  distinction,  except  as  regards 
the  requirement  of  qualification  in  certain  cases  under  sec.  IG,  between 
goods  prohibited  on  account  of  marks  suggesting  British  crigin  and 
goods  jjrohibited  on  either  grounds,  for  the  purposes  of  customs  adminis- 
tration it  is  convenient  to  deal  with  them  separately.  The  goods, 
therefore,  ])rohibited  under  the  Act  to  which  the  attention  of  officers  is 
called  may  be  classed  uuder  two  heads  : 

(A)  Goods  with  marks  which  suggest  British  origin  and  recjuin-,  in 
order  to  legalise  their  importation,  some  counteracting  qualifica- 
tion (paragraph  4 ). 

(B)  Goods  with  marks  prohibited  on  other  grounds  (paragraph  I'J). 
It  is  to  be  noted  that  by  sec.  1  of  the   Merchandise  Marks  Act,  1891 

(54  Vict.  c.  15),  the  customs  entry  relating  to  imported  goods  shall,  for 
the  purposes  of  the  Merchandise  ilarks  Act,  1887,  be  deemed  to  be  a 
trade  description  applied  to  the  goods. 
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imiicatin;; 
ni'tjKKl  of 
manufacture. 


(A)  Goods  with  Marks  suggesting  British  Origin. 

•I,  (lOodfi  fallinji  uiuU'r  {\)  may  l»c  a^'aiii  sulMlividctl  : — 

(a)  (iixkIs,  wlicilur  inaniilaiiiirctl  or  raw.  haviiii:  ajjpliftl  to  them  any 

ilosfrijilion.  tij^iires,  words,  ur  iiiarkK,  or  arraii^it-nu'iit  or  fomliiiia- 
tioii  tliiMeof.  which  l)y  hviw^  or  iiichidin<;,  eitlier  ex  press  ly  or  l»y 
rcfoRMic-e,  the  name  of  a  phico  in  or  a  part  of  tlie  I'liited 
Kinplom  {p.tf.,  "  Irisli  "  =  "of  Irehind"),  or  in  any  other  way, 
constitute  a  statement  or  other  indication,  direct  or  indirect, 
that  the  floods  were  m:ide  or  produced  in  the  I'nited  Kinjidom. 

(b)  Goods  of  foreifjn  maniifactinv  iM-ariiii;  any  name  or  mark  which 

is,  or  puijiorts  to  l)e.  the  name  or  trade  mark  of  a  manufacturer, 

dealer,  or  trader  in  the  I'nited  Kinplom. 

(e)  tJoods.  whether  manufacture*!  or  raw.  haviuj;  applied  to  them  a 

L'enerally  used  trade  description,  which  in  iudicatiuf;  a  ])articular 

class  of  iroods  or  method  of  manufactun-,  includes  exjiressly  the 

name  of  a  place  in,  or  a  jtart  of,  the  United  Kiufrdom,  and  is 

thereby  calculated  to  mislead  as  to  the  place  of  numufacture  or 

producti(»n  of  the  f>:oods.      This  class,  though  in  fact  only  a  case 

of  (a),  is  dealt  with  si)ecially  by  the  Act  (sec.  18). 

.").  (A)  (b)  relates  to  maniifactiired   «;oods,  and  not  to  entirely  raw 

•roods,  and  the  word  "  jnirports  "  is  to  be  understood  as  referrin;^'  to  any 

name  or  names  reasonably  snjrirestiui;  a  Mritish  manufacturer,  dealer,  or 

trader,   whether  the  name  is  or   is    not    known  to  the  ofhcer;    (»r  as 

referring'  to  a  trade  mark,  not  beiu*;  merely  matter   of   decoration  or 

ornament,  which  rea.sonahly  su<:<;ests    itself  as    British  by  ct»ntuiiiinir 

Enj^lish  wordiufT,  or  other  re|)resentation  sjx'cially  desi<:ned  to  convey, 

and,  in  fact,  conveying;,  an  impression  of  Hritish  manufacture. 

G.  As  to  (c)  that  the  words  "  tnule  description  which  in  indicatiiii;  a 
particular  cla.ss  of  goods  or  method  of  manufacture,  includes  the  name 
of  a  place  in  or  a  part  of  the  United  Kingdom,  and  is  thereby  calculated 
to  mislead"  {.see  4  (c)  )  mean  such  terms  as  Kidderminster  Carpets, 
"  IJalbrififjan "  on  Hosiery,  or  "  Shetlaiul"  on  Shawls,  and  the  like, 
which,  altlioufrh  they  mi<rlit  be  held  to  Ixj  merely  phrases  descriptive  of 
method  (.f  manufacture,  are  yet  calculated  to  mislead  as  to  ])laee  of 
ori^rin.  ^Vhere.  however,  such  a  description  has  become  as.sociated  with 
a  j»articular  class  of  ^oods  in  a  manner  practically  to  preclnde  any 
probability  of  deception,  as  "Portland  Cement"  and  "Hath  Chaps," 
the  (h'scriptioii  need  not  be  accompanied  by  a  statement  of  the  country 
of  actual  production.  This  aj)plies  also  to  the  case  of  colonial  names 
describiu};,  for  instance,  classes  of  wool.  &c.,  where,  although  the  names 
are  British,  the  circumstances  preclude  mistake. 

7.  All  such  gooiis  as  al>ove  siK'clfied  are  to  l)e  detainetl  and  reported 
to  the  Hoard  nnle.ss  they  are  (|ualilied  as  fcdlows: — 

As  to  (a),  by  a  definite  indication  of  make  or  pHnluction  out  of  the 

Unit<,'d  Kingdom. 
Ah  to  (b),  by  a  definite  indication  of  the  country  in  which  tlie  goods 

were  nui<le. 
As  to  (<■},  by  the  name  of  ilie    country  in    which    the  giuxls  were 
actually  made  or  produced,  with   a  statement  that  they  were  mad<' 
or  produced  there. 
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8.  With  rpfjfard  to  (a),  "  Madf  al)n)a(l  "  will  bo  <,'('iierally  sutlirifMit. 
With  roLriinl  to  (h),  the  name  of  the  coinitry  is  a  sutlicMfMit  iiulicatioii, 
without  the  words  "  made  in,"  if  the  name  or  trade  mark  only  aj)|K;ars. 
Where  there  is  an  address,  as  "John  Smith,  Shenicid,"  then  the 
<|nalificaDi()n  must  he  "Made  in  (irrniany,"  or  similar  wordiiijj; 
"  (Jermany  "  alone  wonld  not  counteract  "  Sheflield  ";  (r)  n-ijuires  the 
full  statement  "  Made  in  (lermany." 

IK  Otlicers  are  not  expected  to  decide  whether  j^ijods  wore  actually 
made  or  prodnccil  in  the  country  from  which  in  the  qualification  they 
are  stated  to  come;  the  name  of  i<oim'  foreii^n  country,  or  of  some  place 
in  a  forei<,ni  country  is  sullicient. 

10.  If  the  ixoods  bear  the  name  of  a  ]>lace  identical  with,  or  a 
colourable  imitation  of,  the  name  of  a  place  in  the  L'nited  Kinirdom, 
the  name  should  he  accompanied  by  the  name  of  the  country  in  which 
the  place  is  situated.  Thus  Hoston,  in  Miussachusetts,  should  be 
accompanied  by  the  name  "  United  States,"  or  by  the  initials  "  U.S.A.," 
or  even  by  the  abridjjnicnt  "  Mass." 

11.  The  vise  of  the  En<,'lish  lanf^uacje  applied  as  a  description  to  goods 
imported  from  ni>n-Eiiirlisli  speakiui;  countries  is  not,  simj)lya.s  laniruajje 
and  where  not  involviuir  the  name  of  any  place  in,  or  part  of,  the 
United  Kiuifditui,  a  "  direct,"  and,  as  a  rule,  is  not  to  be  rej^arded  as  an 
*'  indirect,"  indication  of  British  oriijin.  Where,  however,  there  is  j^ood 
jrround  for  considerinii;  that  the  use  of  the  languajje  was  specially 
designed  to  convey,  and  does  in  fact  convey,  an  impression  of  such 
origin,  then  the  language  will  be  a  description  within  (a)  of  paragraph  4. 


When  "made 
ill  "  not 
nj'juirol. 


Actual  place 
of  origin. 


IMacc  name 
alike  in 
L'nited 

Kingdom  and 
abroad. 


English 
language  on 
goods. 


Initials. 

12.  '*  Initials"  under  the  Act,  though  not  treated  as  names  generally,    initials. 

are  to  be  so  treated  in  certain  cases,  in  which  the  following  are  all  of 

which  the  officers  need  take  cognizance: — 

(i.)  Where  the  initials  are  followed  by  affixes  distinctly  suggesting  a 
British  firm  as  "&  Co."  from  countries  where  that  affix  is  not 
used,  which  includes  all  the  continental  countries  except  (Jermany, 
and  "Brothers"  or  "Bros."  or  the  like,  which  applies  to  all 
non-English  s])eaking  countries.  This  holds  as  to  all  goods 
whether  manufactured  or  raw  ;  but  in  respect  of  baskets  and  the 
like,  holding  raw  fruit,  eggs,  &c.,  and  sent  to  and  from  the 
Continent,  the  rule,  when  the  l)askets,  «kc.,  will  not  meet  the  eyes 
of  retail  buyers,  is  not  strictly  applied, 
(ii.)  Where,  in  respect  of  manufactured  goods,  the  name  or  maik  of  a 
manufacturer,  dealer,  or  trader  in  the  United  Kingdom  is  j>ro- 
hibited,  on  foreign  goods,  even  his  own  property,  without  a 
definite  (jualification,  the  initials  will  fall  within  the  prohibition 
if  they  are  easily  recognisalile  as  tho.se  of  persons  or  lirms  so 
well  known  as  to  make  the  initials  practically  eijuivalent  tc)  the 
name  itself;  and  also,  where  they  are  the  initials  of  known 
consignees  of  the  goods  who  will  bring  them  into  consumjition  in 
the  same  "coverings."  Where  the  consignees  are  not  known, 
and  no  special  fact  calls  attention  to  the  goods,  they  may,  as 
regards  initials,  be  passed. 
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Grain  sacks. 


Samples. 


Non-prorluct8 
of  I'mtcd 
Kingdom. 


Packing  (  Vjat.*  and  ( 'orrrliiffs. 

1:5.  (Juixls  will  not  1)0  lialiU-  to  (Iftcntinn  when  the  name  of  a  port  or 
plnro  of  iU'stination  is  npplicd  to  nieix-  packing'  cases  or  outer  wrappers 
in  which  i;oo(ls  are  cKariy  not  intended  to  l»e  sold  or  e\p»>se<l  for  sale,  or 
if  e.\|>osed  for  Rile,  then  in  an  export  market.  Address  marks,  when 
they  na'  merely  and  manifestly  such,  lor  purposes  of  carriage  only,  are 
nut  niarks  within  tlie  Act. 

14.  "  I'overinfrs  "  such  as  boxes,  capsules,  hottle.s,  «S:c.,  are  to  be  judged 
with  discriminRtion  a.s  to  whether  the  marks,  if  any,  on  them,  refer  to 
thera,  or  to  the  "[oods  they  are  to  cover.  If  the  marks  on  them  refer,  as 
is  rarely  the  case,  distinctly  t<»  the  coverinirs,  the  case  should  l»c  reserved 
for  the  licard.  If  the  marks,  such  as  Koyal  Arms,  or  the  like,  refer  to 
the  i:oods  to  l>e  covered,  and  it  is  shown  to  tlie  satishiction  of  the  oHieer 
that  they  will  be  British  ^'o(»ds,  or  goods  as  to  which  British  marks  are 
not  objectionable,  and  do  not  refer  lo  the  coverings  themselves,  then  the 
coverings  may  be  regarded  as  not  cditrary  to  the  Act. 

15.  This  principle  will  apj^ly  to  coverings  (such  its  ornamental  boxes 
for  tobacco,  tea,  or  confectionery),  with  names  on  them  of  firms  who 
have  ordered  the  coverings  for  their  own  goods,  or  where  such  firms, 
though  not  liaving  actually  ordered  the  coverings  themselves,  consent  iu 
writing  to  their  importation  for  such  goods. 

Grain  Sacks. 

ir..  The  name  and  address  of  a  merchant  in  this  country  upon  grain 
sacks,  are  to  be  regarded  as  an  indication  that  the  grain  is  of  British 
origin,  and  will  re(|uire  the  addition  of  a  statement  of  the  country  o( 
production.  In  the  case  ot  grain  imported  in  bulk  and  transferred 
a/icr  due  entry  and  clearance  into  sacks  on  board  the  importing  ship, 
such  marking  of  the  sacks  need  not  be  qualified  with  a  statement  of  tlu- 
foreign  origin  of  the  grain. 

Samples y  dr. 

17.  Samples  or  patterns,  readily  distinguished  as  such,  and  valueless 
in  them.H'lves,  are  not  to  be  treated  as  under  the  Act  so  far  as  British 
origin  is  concerned. 

Goods  not  Produced  in  Ihc  L'nilcd  Kiiii/doni. 

18.  Goods  not  produced  in  the  United  Kingdom,  such  as  wine,  tea, 
and  other  produce  notgrowtj  in  this  c(»untry,  sucli  as  linseed,  rapeseed, 
&c.,  are  also  treated  as  not  tinder  the  Act,  so  far  as  British  origin  is  con- 
cenied.  This  is  ajmlied  further  to  some  special  forms  of  manufacture 
which,  by  shajie,  make,  or  colour,  cannot  be  mistaken  forthe  maiiiifactuic 
here  of  the  same  article,  as,  for  instance,  JMitch  cheese  of  the  kind  well 
known  to  Ik,-  made  in  Holland,  bearing  the  initials  of  r.riiisli  dealers. 


(B)  Goods  Prohibited  on  other  Grounds. 

19.  f;oodH  prohibited  on  grounds  other  than  marking  suggestive  of 
Britislj  origin  are  those  which,  whether  manufactur- •!  or  raw,  have 
ajiplied  to  them  a  false  trade  (li'Kcrii)tion. 

(a)  As  to  the  place  or  country  in  wiiich  they  were  made  or  produced  ; 
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(b)  As  to  triule  inarks  or  names  so  jis  to  I'diiBtitiitc  for^'crv  ; 

(c)  As  to  initnk-r,  i|iiaiitity,  moasuro,  '^nw^a  or  wc'i<.'lit,  aii'l  iiio(l<-  of 

niunufac^tiirc  or  inateriul  ; 

((])  As  to  lit'iiifr  the  siilijc'Ct  of  any  cxistin'^'  j)at<-Mt,  i.rivilcL''-,  or  ••oj»y- 
ri<;lit. 

20.  As  to  (a),  this  relates,  of  course  (IJritish  ori<;in  liavinj;  been  dealt    Marks  a« 
with  above),  to  (|nesti(»ns  l)et\veen  two  forei;,'n  countries;  that  is  to  say,    l-'-tw.-rn 
to  floods  with   marks  indieatiii-:    make    or  jiroduction   in  a   ]>hu:e   or  ^."y^j'"ieg 
country  which  is  not  that  in  which  the  i,r(„,(ls  were  made  or  produced. 
The  Act  does  not  specify  particularly  what  is  to  1)0  the  qualification 
here  ;  but  if  the  mark  indicates,  expressly,  or  by  reference,  a  place  or 
country  not  that,  in  reality,  of  the  make  or  production  of  the  ^roods, 
there  must  be  a  definite  cpialification  to  the  eflect  that  tlie  floods  were 
not  made  or  ])roduced  in  the  ])lace  or  country  indicated  ;    or,  a  definite 
indication  of  the  place  or  country   in   which   the  floods  were  made  or 
jiroduced. 

'J\.  A  mark  which,  thoui,di  not  namini,',  inchuhs  the  name  of  a  place   Maik 
or  country,  is  to  beheld  asnamini^such  i)lace  or  country.     For  instance,   '"*'^'"''^fyg 
a  wine,  the  produce  of  CJermany,  and  described  as  "  Port "  or  •'  Sherry  "   ''  ^^^  "'''"  ' 
(which  words  include  the  names  of  the  places  Oporto  and  Xeres),  should 
have    that   description    accompanied    by   the   statement  "produced  in 
Germany,"  or  should  be  described  as  "  German  Port"  or  "  Australian 
Sherry,"  &c.      Such  a  mark  as  "  Lancashire  Swedish  "  on  Swedish  iron, 
where   the   qualifyinfr    word   follows   the    niisleadin<:   name,    mjiy    be 
admitted.     As  in  marks  su^'t,a>stiufc  British  orifrin,  exception  to  this  rule 
is  made  in  cases  where  the  name  of  a  place  in  a  trade  description  is 
indicative  merely  of  the  character  of  the  <roods,  and  is  not  calculated  to 
mislead  as  to  the  country  of  ori<,an.     The  descrijition  "  Brussels  Carpet" 
is  an  exception  of  this  kind. 

22.  For   judfriiiir   between   two  foreii^n  countries   the  Act  provides    I'nrt  of 
that,  in  the  absence  of  proof  to  the  contrary,  the  port  of  shipment  of  slnpmcnt 
goods  shall  be  prima  facie  evidence  of  the  place  or  country  in  which  the  JJjgj*Jj°"^ 
goods  were  made  or  produced  ;  and  this  rule  the  orticers  can,  generally, 

act  upon.  AVhere,  however,  the  port  of  shipment  is  merely  an  ordinary 
trading  route  from  some  inland  country,  as  Rotterdam  or  Antwerji  with 
respect  to  Germany,  or  Hamburg  with  respect  to  Austria,  the  officers 
may,  if  they  have  no  reason  to  doubt  the  good  faith  of  the  importer, 
accept  the  statement  that  the  goods  are  the  make  or  produce  of  the 
inland  country. 

23.  The  use  of  language  of  one  foreign  country  on  goods  of  another   Foreign 
must  not  be  viewed  niore  strictly  than  its  use  in  cases  indicating  British  );]"^^y^,fj^^  "^^ 
origin,  dealt  with  in  paragraph  11.     The  use  of  a  certain  language  is  origin."  ^^ 
allowed  freely  to  all  countries  when,  bv  custom,  that  language  is  usually 

applied  to  such  goods  ;  cji.,  Spanish  on  tobacco  and  cigars,  when  the 
recognised  words  are  ap|)lied  oidy  to  colour,  shape,  size,  and  the  like  ; 
or  French  on  sardines,  wlicn  confined  to  the  words '*  Sardines  a  I'huile," 
without  any  additional  French  description. 

24.  The  forging  of  a  trade  mark  (par.  19  (b)  )  is  the  application  to  Forging 
goods  of  any  figure,  words,  or  marks,  or  arrangement  or  combination  trade-mark, 
thereof,  reasonably  calculated  to  lead  persons  to  believe  that  tiie  goods 

are  the  manufacture  or  the  merchandise  of  some  pei-son  other  than  the 
person   whose  manufacture  or  merchandise  they  really  are  ;  and  this 


IJJ 
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incliulos  the  name  or  initials  of  a  |><ts<iii.  Tlio  fiijim^s,  words,  or  marks 
applii'd  need  not  U*  an  actual  tnnic  mark,  or  actual  name  or  initials, 
|»n>vul«'«l  tln-y  arc  a  colouraltle  imitation  of  the  mark,  name,  or  initiaJH 
of  a  jn'rson  i-arryin<j  (»n  business  in  connection  with  j^oods  <>\'  tin-  sanu' 
description,  and  arc  used  without  his  authority. 


Kcgibtration. 


Detention  on 
account  of 
registration. 


Rcjirifttcring 
furciini 
markM  -.  anti 
agency. 


Registration. 

2."i.  Ah  to  LToods  under  all  the  three  heads,  (h),  (c),  and  (d),  of  para- 
•rraph  !'.»,  the  ditliculty  of  detection  by  ollicers,  without  sj)ecial 
informati«>n,  and  more  particular  examination  than  is  ordinarily 
bestowed  for  revenue  purposes,  is  ;^'reater  than  in  the  case  of  jxixxls 
fallinj;  under  (a),  but  as  rejjards  tiie  for<:iii<T  of  trade  nuirks(b),  as 
above  explained,  while  it  would  not  l)e  possible  for  ollicers  to  enter  into 
the  examination  of  all  names  and  marks  so  as  to  detect  fraud  of  this 
kind,  the  Hoard  have,  nevertheless,  felt  that  a  manufacturer,  dealer,  or 
trader  who  lias  reason  to  believe  that  his  name  or  trade  mark  is  one  not 
unlikely  to  be  imiUited,  so  as  to  constitute  a  fori^cry.  is  entitled  to  ask 
that,  without  the  requirement  of  inrornuiti<m  beforehand,  jjoods  so 
marked  shall  be  stopped  ;  and  to  meet  this  the  Board  have  established 
the  foUowimr  system. 

2r».  They  have  established  a  system  of  re<,'istration  of  name  or  marks 
so  that  a  manufacturer,  dealer,  or  trader  may  register  his  name  or  mark 
at  such  port  or  ])orts  as  he  desires.  In  respect  of  names  or  marks  so 
rejjistered,  it  will  be  the  duty  of  the  onicei"s,  at  the  i)articular  port  or 
]n»rts,  to  prevent  the  delivery  of  pxnls  to  which  such  names  or  marks 
or  imitations  of  them  as  atiove  explained  may  be  apj)lied,  unless  the 
delivery  is  authorised  by  the  reiristered  proprietor. 

27.  When  floods  are  thus  detained  on  account  of  names  or  marks 
which  have  been  retristered  in  this  department,  care  is  to  be  taken  in 
every  case  that,  in  addition  to  the  usual  notice  of  seizure  re(iuired  under 
sect.  207  of  the  Customs  ('ons(tlidation  Act,  informati<»n  of  the 
detention,  and  of  the  cause  of  such  detention,  shall  be  at  once  jjiven  in 
wrilini,'  to  the  j»erson  who  has  so  reiristered  his  name  or  mark,  or  to  the 
representative  appointed  by  him  l<»  authorise  delivery  of  the  <;oods,  who 
is  to  be  nil"orme<l  that  unless  immeiliate  attention  is  i^iven  to  the  matter 
the  i.'oods  will  be  relea.sed.  If,  at  the  enil  of  forty-eight  hours,  the 
collector  (or  other  principal  ollicer  concerned)  dt»es  not  receive  a  reply 
lie  will  release  the  goods  ;  but  collectors  will  ol>serve  that  the  limit  to 
the  time  of  detention  here  laid  down  does  not  ajiply  in  ciuses  where  the 
marks  are  such  as  to  render  the  goods  liable  to  detention  irre8j)ective 
of  the  (jUCHtion  of  registration.  In  any  case  of  detention  under  this 
system  of  registration  the  Board,  if  they  sec  fit,  may  order  security  to 
Ik*  given  if  prohtngation  of  thi'  detention  is  recjuested,  and  the  mutter 
is,  at  all,  one  of  doubt. 

2H.  ,\ny  inaiiuractnrer,  dealer,  or  trader,  whether  l^riiish  or  foreign, 
may  register  his  name  or  mark  ;  but  ollicers  may  refuse  registration  to 
any  name  or  mark  which  they  consider  to  be  of  a  character  too  indefinite 
or  indihtinct  to  recognise,  referring  to  the  Board  in  any  case  of  doubt. 
.\n  applicant  for  registration  must  prove  his  jiroprictorship  of  the  name 
or  mark  by  declaration  (nrv.  Form  V.  in  the  .\ppendixj;  and  if,  in  order 
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to  avoid  delay,  lie  desires  to  do  so.  Iw;  iniiy  appoint  an   aj^ent  to  '^'wa 
authority  tor  delivery  of  his  floods. 

L'l).  It  must,  however,  l)e  (listinctly  understood  that  tlie  use  by  any   l{<-t,'i«ior*r.l 
tnanuracturcr,  dealer,  or  trath^r  in    tlie  Uuited   Kinfjdom   of  even  his  mjukHoii 
ii/rn    name    on    torei,!;n    «,'()()d8,  and    the    use    by  any     manufacturer,   j',)^^*',, ?,/',"' 
dealer,  or  tru<ler,  on  like  ^'oods,  of  words,  Hj,'ures,  or  marks  of  any  kind   yvviier. 
stating  or  iiidicatinu'.  direetly  or  indirectly,  make  or  produeiion  in   the 
I'nited    Kingdom,  are    |)rohil)ite(l     unless    such    floods    are    |)njperly 
(pialitied  l»y  the  rerpiired  detinite  indication  of  orij,Mn.     It  must,  tliere- 
lore,  be  clearly  exi)lained  to  every  person   rc<,Msterim,'  a  name  or  mark 
which  involves  any  such  statement  or  indication,  as  will  probably  often 
be  the  ease,  that,'  while  the  name  or  mark  will  be  <rnarded   by   such 
re,2;i8tration,  it  will  not  be  rendered  admissible  unless  duly  (|ualilied,  as 
the  law  may  re<piire,  in  every  case. 

;}().  Goods  bearin<^  a  mark  lejristered  in  this    department  may  be   Release  when 
delivered  by  the  olHcers  without  reference  to  the   Board  on  receipt  by  (lualified. 
them  of  the  authority  of  the  proprietor  of  the  mark,  or  of  his  duly 
appointed  at,^eut.  provided  the  mark  be  properly  (jualified,  as  in  this 
Order  shown. 

General. 
Brilish  Returned  Goods. 

31.  British  o-oods  returned  bearing  the  name,  brand,  or  mark  of  any    British 
"British  manufacturer  may  be  admitted  upon  proof  of  their  orijufiu  being   returned 
furnished.     This  may  be  done  by  Bill  of  Store  ;  or  by  a  declaration  by   soous. 
the  importer  that  the  goods  are,  to  his  knowledge,  British  goods  returned, 
and  were  originally  manufactured  in  this  country  ;  or  by  and  with  the 
consent  in  writing  of  tiie  j)roprietor  of  such  name,  1>rand,  or  mark,  or 
his  legal  representative  (42  &  4:)  Vict.  c.  '1\,  s.  G). 

o'l.  The  declaration  by  the  importer  as  to  the  Britisii  origin  of  the 
goods  may  be  in  the  usual  form  as  an  ordinary  customs  document,  but 
if  the  otticer  sees  reason  to  doubt  it,  he  should  refer  the  papers  to  the 
Board  ;  and  he  should,  in  no  case,  require  a  statutory  declaration,  under 
the  Act  as  to  such  declarations,  without  the  Board's  order. 

33.  On  any  other  point  British  goods  returned  will  not  be  dealt  with 
except  on  information. 

Goods  for  Prirote  Use. 

34.  Dutiable. — Tobacco,  including  cigars,  not  exceeding  20  lb.,  wine   Private  use. 
not  exceeding  twelve  gallons,  and  spirits  not  exceeding  one-half  that 
<)Uatitity,  in  any  one  consignment,  may  be  admitted  free  of  the  Act,  ou 

the  officer  being  satisfied  that  the  goods  are  for  private  use. 

35.  Xon-dutiable. — Such  goods  sent  as  presents,  or  for  personal  use. 
and  not  in  any  process  of  sale  or  purchase,  are  similarly  free  of  the  Act, 
and  this  especially  includes  articles  not  new,  and  which  are  manifestly 
private  jiroperty,  such  as  clothing,  or  other  jtersonal  effects,  and  old. 
nsed,  and  damaged  articles  sent  for  repairs,  imported  by,  or  consigned 
to,  persons  whose  names  are  <mi  them.  This  applies  also  to  presents  to 
corporate  bodies  or  public  institutions. 
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Tranship- 
ment g(XHl)t. 


Gooih  in  Transit . 

'.\C^.  Under  the  Traiislii|tnK'iJt  Kepilationp,  trnnshipineiit  and  tranKJt 
J:tKH^s  art'  not  to  ho  specially  cxaniint'd  for  the  purpos.'  df  scrulinisiti}:; 
marks  in  the  ahsrnrr  of  infontutlian  (CicnernI  Order  ,  *i;,i  i ;  nor  are  such 
•joods  to  l»e  detained  nnder  the  Merchandise  Marks  Act  unless  tiny 
infrinpe  its  provisions  in  one  or  other  of  the  following;  ways  : — 

(a)  Hy  reason  of  their  l)earinj;  marks  which  raise  a  clear  and  direct 

claim  to  Hritish  ori<:in  ;  or 

(b)  By  reason  of  their  bearinj;  the  name  or  trade  mark  of  a  manu- 

factnrer,  dealer,  or  trader  in   the  I'nited  Kingdom,  without 
qualification  ;   or 

(c)  \\\  reason  of  tiieir  bearing'  a  trade  mark  sjK'cially  rej^istered  at  the 

customs. 

When  the  marks  on  a  packa<je,  or  on  ;.:oods  found  therein,  contravene 
the  Merchandise  ^larks  Act,  all  the  packajjes  of  the  same  mark  on  the 
entry  are  to  be  examined,  the  i)ackai:es  with  other  marks  being  treated 
as  if  on  a  separate  entry. 

This  direction  also  applies  to  goods  entered  for  home  consumption, 
but  intended  to  l)e  forthwith  re-ship|)ed  for  exportation,  on  production 
of  s;itisfactory  evidence  (such  as  llills  of  Lading,  Invoices,  &.C.),  of  the 
final  destination  aliroad  of  the  gooils  ;  but  they  are  subject  to 
examination  under  G.  0.  -jb J-f>  "'^  laid  down  in  <i.  0.   ,  Jiu,  par.  (IS). 


Marks  not  (kacriplivc  /ml  part  of  the  Goods. 

Mark*  where         '^"t-  Wording  or  marking,  whatever  may  be  its  character,  if  it  is  not 

part  of  powls.  a  description  "applied"  to  goods,  but  })art  of  the  goods  themselves,  as, 

for  instance,  the  regulating  words  on  a  thermometer,  tlie  titles  of  books. 

Christian    names  on   handkerchiefs,  such    words  as  "  A   jiresent  from 

Margate"  on   china,  and  the   like,  are  not  amenable  to  the  .\ct. 

Goods  imported  for  advertising  jiurjioses  only,  and  not  ft»r  sale, 
although  bearing  the  name,  or  name  and  address  of  a  liritish  trader, 
jjrovided  he  is  not  a  maker  o!,  or  dealer  in,  such  articles,  may  be 
delivered  upon  a  written  statement  to  that  ellect  from  the  jierson  whose 
name  is  on  the  goods. 


Dct,'»:n«<l 

fHitiiln  to    IjC 

rejKjrlcd  at 

tnoiiihly  and 
c|UHrtcrl}'. 


lieporls  of  iJetentivn. 

38.  Report  (on  Form  L'94)  is  to  be  made  immediately  of  all  cases  of 
detention  of  goods,  staling  briefly  the  numlier  of  jiackages  detained, 
the  port  from  which  they  conie,  the  marks  and  nundn-rs  of  the  packages, 
tiie  (lescription  and  value  of  the  goods,  and  the  objectionalde  marking, 
whether  l)y  nieans  of  labels  or  on  the  goods  themselves,  on  account  of 
which  they  are  detained.  Kelerence  should  lie  nuule  to  any  previous 
cases  of  the  importation  of  dle^jally  nuirked  goods  consigned  to  the  same 
merchants  or  coming  from  the  same  consignor. 

A  monthly  return  is  to  continue  t<»  be  ujade  to  the  Board,  being 
forwarded  to  the  solicitor  on  Korms  lol  and  Joi'. 

A  <)uarterly  return  is  to  be  made  to  the  Board  (i)iv.  IV.)  on  Form 
No.  :v.>H,  for  whi<li  purjioseB  the  jtresent  form  of  record  at  ihe  various 
HtalioDH  is  to  be  inainiained. 
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'.v.).   Iinmodiato  n.'ports  of  flt'iiiiitious  of  {,'oo(I.s  muy  Itu  ilispoiiHcil  witli    When  report 
when  Hiicli   dcLeiitioim  arc    iiiiulc    in    constMjiiciice   of    the    altseiice   of  'li»perii»e<l 
t'vidence  that  llio  marks  on  tlio  ^oods  are  corrtjct,  provided  timt  lIk;   ^'"*'' 
otFu'erfl  have  reason  to  helit-vo  that  such  evidence  will  he  forthcornin«; 
within  a  reasonalde  time.     On  production  of  the  evidence,  the  otiicers, 
if  satislied    tiierewith,    will    deliver   the   fjoods.      Tiiis   directitjii    will 
inchnle  Hritisii  returned  j^oods  hearinj^  marks  which  would  he  oj)en  t<j 
objection  on  p^oods  of  foreij:;n  orifjin  ;  also  <,'o(jd8  hearing;  marks  indica- 
tive of  ori<j;in  in  some  country  other  than  that  from  which  the  jjoods  are 
inij)orted,  when  such  marks  are  helievcd  to  be  authentic. 

40.  The  whole  of  the  marks  found  on  the  detained  goods  should  be  All  marks  to 
reported,  including  the  marks  on  cartons,  cases,  itc,  containing  the  '^  reportcl. 
goods  and  not  merely  the  actual  mark  for  which  the  detention  has  been 

made. 

QiKiJifijitiil  Words  to  be  conspicuous,  <£t. 

41.  The  officers  are  to  take  care  that,  in  all  cases  where  the  Board   Qualification 
allow  qualifying  words  to  be  added  l)efore  the  delivery  of  goods,  such    to  j-»e  eon- 
words  are  a}»plied  in  characters  clear,  conspicuous,  and   as   indelible   *'l"'^"°"'*- 

as  the  marks  requiring  (jualiticatiou,  and  in  close  proximity  to  those 
marks. 

Seizures  and  Unclaimed  Goods. 

42.  In  all  cases  in  which  goods  are  ordered  to  be  retained  as  seizures,    Seizures. 
ixfuU  exnminatiiin  of  the  contents  of  all  the  packages  should  be  made  as   Full  examina- 
soon  as  the  order  for  seizure  is  given,  and  any  discrejjancy  between  the   tion. 
marks  originally  rej»orted  and  those  found   on   the  goods  should   be 
communicated  to  the  Board  fortliwith. 

But  if  an  importer  should  express  a  wish  not  to  have  all  his  packages 
opened,  officers  :nay  forgo  tin's  upon  a  consent  in  writing  from  him,  or 
iiis  agents,  that  the  whole  consignment  shall  he  taken  as  having  marks 
applied  to  them  similar  to  those  on  the  goods  in  the  packages  already 
opened. 

4;3.  Goods  which  have  been  placed  under  detention  on  account  of  (JooiU  in 
illegal  marks,  and  in  respect  of  which  no  applications  have  been  made   Lo"^**/!  "°*' 
l)y  the  importers  for,  or  no  steps  taken  to  carry  out  the  conditions  ^v'^thintwo 
imposed  by  the  Board  on  their  release,  are  to  be  removed  to  the  Queen's   months. 
Warehouse,  within  two  months  from  the  date  of  the  Board's  order  for 
their  detention,  without  special  directions  in  each  case,  if  the  officei"s  see 
no  circumstances  which  call  for  exceptional  treatment.      They  are  to  be 
entered  in  the  Monthly  Seizure  Account. 


Patent  or  Copyright  on  Goods. 

44.  In  order  that  there  may  be  no  risk  of  goods  protected  by  patent   G.xxisfor 
or  copyright  in  the  United  Kingdom  being  offered  for  sale  l)y  this   s^'e  :  patent 
department,  in  submitting  accounts  of  seizures  under  the  Act,  particular  °'"  copyright, 
attention  should  be  called  in  column  8  to  any  goods  included  for  dis- 
posal marked  "  Patent,"  or  "Copyright,"  or  which  the  officers  have  any 
reason  to  suppose  are  patented,  or  the  subject  of  copyright,  in  this 
country. 
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Wntrfi  (\usps  ami  Wa/rfirs. 


Waioh  cases 
aii<i  \vutc)ii-s. 


4r).  A  8i)ecial  provision  iis  to  watch  cases  nnd  watches  is  iiiade  by 
sec.  7  of  tne  .\ct.  It  provides  that,  as  repirdn  watches,  any  mark  on 
the  case  is  to  he  deeniecl  to  extend  to  the  watch.  If,  therefore,  a  watch 
case  is  made  in  this  country,  with  any  statcnit-nt  or  inthi-ation  of  orip;in, 
such  iv«,  for  instance,  a  l^ritish  hall  mark,  and  havin<,'  liet-n  exported,  is 
returned  with  a  foreiirn  movt-ment,  then,  in  the  absence  of  ji  counter 
description  on  tlie  watch  itself,  tiie  mark  on  the  ca.se  will  apply  to  the 
watcli. 

(Jeneral  Order  1^"^,,,  which  goes  fully  into  this  subject,  is  not  affected 
bv  this  Consolidutinj;  Order.' 


Detentions  on 
information. 


Deposit  or 
bond. 


No  security, 
no  detention. 

Information 

a-,  to  (iii(.'in. 


Forpetl  marks 
in  r<'rtaiii 
Stntc><  arni 
Itritihli 
l'<>HM»ttion8. 


Procedure  on  Information. 

•IG.  It  must  be  borne  in  mind  that  inlormation,  in  it.self,  even  thou<:h 
<:iven,  is  not  a  mandate  to  the  Crown  to  detain  ;  and  no  detention 
sh<»uld  on  account  of  it  be  made  where  it  is  clear  that  the  law  would  be 
ajrainst  it.  Ollicers  may  sometimes  see  at  once  that  a  consignment  ti> 
which  the  information  points  does  not  infringe  the  law,  and  tiiey  will 
then  not  detain  the  goods.  But  they  are  authorised  to  make,  when 
neces-SJiry,  a  fuller  examination  than  ordinarily  takes  place. 

47.  In  any  other  csise  the  ollicer  will  detain  the  good.s,  and  rei|uire 
(if  it  is  not  already  given)  immediate  .security,  as  in  Regulation  4 
(p.  2(>).''*  The  sulHciency  of  the  sui-eties  named  in  the  n<itice  of 
information  mn.st  be  tested  in  the  usual  way.  Regulation  7  (p.  I'O)-^ 
shows  when  the  security  will  be  delivered  up. 

Whenever  seciu'ity  is  not  duly  given,  there  will  be  no  further 
detention. 

48.  Information  will  not  generally  touch  the  j)oint  of  origin.  When- 
ever it  does  do  so,  jind  all'ects  the  interests  of  '*  British  Tussessions  "  or 
'*  Foreign  States,"  if  the  name  complained  of  is  found  to  Ije  applied  to 
the  goods,  and  is  the  name  of  a  country,  or  of  a  }>lace  in  a  country,  not 
the  country  of  the  port  of  shijunent,  the  officer  may,  in  tiie  ab.sence  of 
jtroof  of  make  (»r  produce  at  the  place  or  in  the  country  named  on 
them,  be  satisfied  that  the  alleged  inlringement  clearly  exists.  This  is 
in  accordance  with  the  princijile  in  paragraph  I'L'. 

4'.t.  Whenever  an  information  relates  to  a  forged  trade  mark  alleged 
to  b(.'  one  recognised  in  a  British  Bossession  or  foreign  State,  infornui- 
tioii  will  not  be  good  iniless  it  relates  to  a  Bo.ssession  or  State  to  which 
sec.  l(t:5  of  the  Batenls.  Designs,  and  Trade  .Marks  Act.  iMHli,  juis 
been  applied  by  Onlers  in  ('onncil,''  viz.  :- 

(  New  Zealand. 
,,  ,,  '  Queensland. 

J  1  asniania. 
I  Western  Australia. 


»  T'rint««l  p.  KU. 

•  l':l^'e  ISO,  U-Iipw. 

•  I'lik'e  1:51,  Ulow. 

•  tniicr  ()u\vT»  in   f'ouncil  linvo  Itt-en 
made  Hincc    the  date  of    the    general 


Ordors.  The  full  list  of  the  British 
I'osMssioiisiind  Fnioijrn  Slates  in  respcet 
of  which  ()r<k'rH  in  ("ounril  have  In-en 
niiide  will  be  found  on  pp.  l.M,  \'>'2. 
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IL'7 


rlk'l^ium. 
Denmark,  includiu},'  Faroe  IsliindH. 
France. 
Greece. 
Italy. 
The  NetlierlaiidK. 

FouiiKiN  States  l\  Europe  ;  i>*'V""^*,     •     i    r         .     „        .  i 

lortii<;al,    incliuliiii,'    Azores    and 

I      ]\Iadeira. 

I  Rouniania. 

Servia. 

Spain. 
I  Sweden. 
ISwitzerland. 
r  Brazil. 

Hrnador. 

Mexico. 

Paraguay. 

San  I)oniin«fO. 

Surinam  and  Cnra9ao. 

The  United  States  of  America. 
.UrujTuay. 

Tunis. 
(  Japan. 
)  Netherlands  East  India  Colonies. 


In  X.  AND  S.  America  and 
THE  W.  Indies 


In  Africa  ... 
In  Asia 


^Sec.  3,  and  .")4  Vict.  c.  15,  s.  1. 


Definitions. 

oU.  The  officers  will  note  the  meaniu<;s  given    by  the  Act   to   the    Definition*, 
followinc;  expressions,  viz. : — 
"(loods" 
"  Trade  ^lark  " 
*"  Trade  Description  " 
"  False  Trade  Description  " 
"  Person  " 
"  ^lanufactnrer  " 
"Dealer"  or  "Trader" 
"  Proprietor" 
"  Name  " 

"Name  or  initials  " 
"  Apjilied  " 
"  Falsely  applied  " 
"  Coverings  "  ) 

51.  The  following  General  Orders  are  hereby  cancelled  : — 

Nos.  81  and^)<»  of  1887. 

Nos.  10,  14,  2G,  33,  3!t,  44,  iL'l,  li'i>.  UT)  and  147  of  1888. 

No.  7  of  1881». 

Nos.  1  and  8  of  1800. 

Nos.  50  and  08  of  1808. 

No.  4  of  1894. 

Nos.  4,  28,  34  and  82  of  1895. 

Nos.  4  and  9  of  189G. 

No.  m  of  1897. 


Sec.  5,  (1),  (2;,  and  (3). 
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The  followiim  Ciiviilar  Letters  are  also  cancelled  : — 
Nt.s.  1.  I.  :>,  8,  :?;{  ami  'M\  of  IH.S'.J. 

No.  r.  of  is'.M). 

No8.  9  an.l  I'o  i.f  IS'.tl. 

No.  I;;  of  iH'.n'. 
The  f()ll<i\vin}r  Loiulou  I'urt  Orders  arc  also  cancelled  : — 

Nos.  '.I.  18,  L>1.  CI.  7(1,  7i',  7t  and  7t;  of  18HH. 

Ntts.  1*;:,  4S  und  :rJo\  1hh;». 

Nos.  L'  and  «;  of  IH'.M). 

No.'*.  r_>  and  JH  of  is'.i;{. 

No.  r.t  of  ISlM. 

No.  1:5  of  i.sy.".. 

No.  4  of  lH[)H. 
The  foUowini^  General  Orders  on  the  snhject  arc  not  aflfectcd,  viz. : — 

i/ss'  TsSu  (with  directions  as  to  exaniinini;  Lmuion  I'ort  Order 

No.  T^^),  and^JSy 

By  order  of  the  Hoard, 

.lollX  COURROUX. 


Regulations    jiadk    by   thk   Commls-sioners   ok   CrsxoMs    under 
Section  IG  of  thk  ilERCHANDisK  Marks  Act,  1887. 

Whereas  1)v  the  Merchandise  ^larks  Act,  1887  (hereinafter  called 
"the  Act"), 

After  varions  provisinns  a<rainst  the  sale,  or  exposnre  for  sale,  or 
possession  for  sale,  trade,  or  manuf'actnrc,  of  iroods  with  forj^od  trade 
marks  or  false  trade  descriptions,  or  trade  marks  falsely  applied  to 
them  ; 
And  after  dcfinini,'  (amontr^t  other  tliinj^s)  the  expression  "trade 
mark  "  in  manner  therein  set  forth,  with  reference  to  "  The  Patents, 
Desitrns,  and  Trade  Marks  Acts,  1HH;{,"  und  the  law  of  indicated 
British  Possessions  and  Foreign  States  ; 
And  after  defining  the  exi)resBion  '*  trade  description  "  as  any  descrip- 
tion, statement  or  other  indication,  direct  or  indirect,  as  to  numher, 
qnantity,  measure,  gauge,  or  weight  of  goods,  as  to  place  or  country 
in  which  any  goods  were  nuide  or  produced,  as  to  the  mode  of 
manufacturing  or  producing  any  goods,  or  as  to  the  nnUerial  of 
which  any  goods  are  comjiosed.  or  as  to  any  goods  being  the  subject 
of  any  existing  jjatent,  privilege,  or  copyright  ; 
And  after  defining  the  expressions  "fal.se  trade  description,"  "goods," 

"  ujijtly,"  and  "  falsely  apply  "  ; 
It  is  provided  liy  section  HI  tliat, 

(i.)  All  Huch  goods  as  above  mentioned,  and 

(ii.)  All  goods  of  foreign  manufacture,  Ix'aring  any  mime  or  trade 
mark,  being  or  purporting  to  l)e,  the  name  or  trad<^  mark  of 
any  manufacturer,  dealer,  or  trader,  in  the  rnite<l  Kingdom, 
unless  such  name  or  nnirk  be  accompanied  by  definite 
indicati(»n  of  the  country  in  which  such  goods  were  made  or 
f,roduced, 
shall  be  prohibited  to  bo  imported,  and,  subject  to  the  j)rovi8iou8 
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<»f  the  said  section,  sliall  bi;  included  ainonj^  {(oodfl  |iroliil)ited  to  be 
iin|iorted,  aK  if  they  were  specitied  in  .section  42  of  " 'j'he  Customs 
Cunsoliihition  Act,  1H7(!." 

And  whereas  bysectiori  \H  of  the  Act,  after  authorisiiifj  the  C(;ntinu<'d 
UHC  of  trade  deficrij)tion.s  hiwfidly  and  <,'enerally  applied  to  {;oorls 
of  the  i)articular  class,  or  manufactured  by  a  particular  method,  to 
indicate  such  class  or  method,  it  is  provided  that,  where  such  trade 
descrijitioii  includes  the  name  of  a  place  or  country  calculated  to 
mislead  as  to  where  the  goods  were  actually  made  or  jiroduced, 
such  goods  not  luiving  been  actually  made  or  j)roduced  there,  the 
said  reciting  section  should  not  a[»ply  (and,  cvjiisequently,  goods  so 
marked  would  be  prohibited),  unless  tliere  be  added  to  the  trade 
description,  immeiliately  before  or  after  the  name  of  the  place 
or  country,  in  an  erpially  conspicuous  manner  with  that  name,  tli»- 
name  of  the  place  or  country  in  which  the  goods  were  actually 
made  or  produced,  with  a  statement  that  they  were  made  or 
produced  there. 

And  whereas  it  is  also  provided  by  the  said  section  10  that  the 
Commissioners  of  Customs  (hereinafter  called  "  the  commis- 
sioners"), may,  from  time  to  time,  make,  revoke  and  vary 
regulations,  either  general  or  special,  respecting  the  detention  and 
forfeiture  of  goods  the  importation  of  which  is  prohibited  as 
hereinbefore  mentioned,  and  the  conditions,  if  any,  to  l)e  fulfilled 
before  such  detention  and  forfeiture,  and  may  by  such  regulations 
determine  the  information,  notices,  and  security  to  be  given,  and 
the  evidence  requisite  for  any  of  tlie  j)urposes  of  the  said  section, 
and  the  mode  of  verification  of  such  evidence. 

And  it  is  further  provided  by  the  said  last-mentioned  section  : — 

That  before  detaining  goods  or  taking  j)roceedings  with  a  view  to 
the  forfeiture  thereof  under  the  law  relating  to  the  customs,  the 
commissioners  may  require  that  such  regulations  as  aforesaid  shall 
be  complied  with,  and  satisfy  themselves  as  to  the  liability  of  the 
goods  to  forfeiture. 

That  such  regulations  may  apply  to  all  goods,  the  importation  of 
which  is  prohibited  by  the  said  section,  or  different  regulations  may 
be  made  respecting  different  classes  of  such  goods. 

And  also  that  the  regulations  may  provide  for  the  informant  reim- 
bursing the  commissioners  all  expenses  and  damages  incurred  in 
respect  of  any  detention  made  on  his  information,  and  of  any 
proceedings  consequent  on  such  detention. 

And  it  is  also  provided  by  the  said  section  that  section  '2  of  the 
Ke venue  Act,  1883,  shall  be  repealed  from  a  day  to  be  fixed  by 
regulations  under  the  said  reciting  section,  sucli  day  not  being 
later  than  the  1st  day  of  January,  1888,  without  prejudice  to 
anything  done  or  suffered  thereunder. 

And  whereas  section  2  of  the  Revenue  Act,  1883,  is  the  law  under, 
and  by  virtue  of  which,  goods  of  foreign  manufacture  infringing 
the  proprietary  rights  of  Jiritish  subjects  in  names,  addresses,  and 
trade  marks,  or  bearing  or  having  upon  them,  under  certain 
conditions,  the  name  of  a  place  in  or  a  part  of  the  United  Kingdom, 
are,  at  the  present  time,  detected  and  stopped  by  officers  of 
customs  acting  on  their  own  observation  and  responsibility,  under 

M.M.  9 
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tiirettitins    laid    (lnwij    \>y    (in-   cdinmissionors,   ami    without    the 

rtMiuireimnt  of  previous  intorinatinn,  seeuriiy,  or  oilier  conditione. 

Now,    ilurefore,   tlie   commissidmrs    muler   and    hv    virtue  of  the 

hereinbefore  nrited  jK)wer  in  that   behalf,  herehy  makr  and  require  to 

be  eom]>lied  with  the  folhiwini:  regulations,  viz.  : — 

I.  (Joods  jtrohihitcd  to  Ik*  iuijiorted  as  hereinl)efore  recited,  huvinfj 
ap})lied  to  theui  forj;e<l  trade  marks,  false  trade  duKcriptions,  or  marks, 
names,  or  ilescri})tioU8  otherwise  ilk<:al,  which,  uikiu  examination,  are 
detnted  by  the  tinicers  of  rust«)n)s,  are  to  be  detained  by  them  without 
the  re(|uin'ment  of  pn-vious  information. 

In  ;:ivini:  information  with  a  view  to  detention  an  informant  must 
fulfil  the  followiufr  eondilions,  viz.  : — 

(i.)  He  must  give  to  the  colleetor  or  6U)>erintendent  or  the  chief 
officer  of  cUBtouKs  of  the  port  (or  sub-port)  of  expected  importa- 
tion, notice  in  writing,  stating, 

the    number  of   packages  expected,  as  far  as  he  is  able  to 

state  the  same, 
the  description  of  the  goods  by  marks  or  other  particulars 

surtlcient  for  their  identification, 
the  name   or   other  sufticient   indication   of    the    importing 

ship, 
the  manner  in  which  the  goods  infringe  the  Act, 
the  exj)ected  day  of  the  arrival  of  the  shij). 
(ii.)  He  must  deposit  with  the  collector  or  other  officer  as  aforesiiid  a 
sum   sutficient,   in   the  oj»inion  of  that  officer,  to  cover  any 
additional  exjtense  which  may  be  incurred  in  the  e.xamination 
required  by  rejison  of  his  notice. 
',).   If,   njion    arrival    and    examination   of   the  goods,  the  officer  of 
customs  is  satisfied  that  there  is  no  ground  for  their  detention,  they  will 
be  delivered.     If  he  is  not  so  satisfied,  he  will   decide  either  to  detain 
the  goods  as  in  a  case  of  detention  upon  ordinary  examination,  or  to 
recpiire  wcurity  from  the  informant   I'or  reimi)ursing  the  commissioners 
or  their  officers  all  expensjes  and   damages  incurred   in  respect  of  the 
detention  made  on  his  information  and  of  any  proceedings  coiisecpient 
tliere<»n. 

4.  The  security  thus  reijuired  must  Ije  an  immediate  (id  raloifin 
de|X)6it  of  ten  pounds  j>er  cent,  on  the  value  of  the  goods  as  fi.xed  by  the 
officer  from  the  quantities  or  value  shown  hy  the  entry;  and  also, subse- 
quently, a  l)ond  to  be  comjileted  within  four  days  in  doulile  the  value  of 
tlie  goods,'  with  two  approved  sureties.  The  tn/  rulorrin  deposit  will 
be  returned  u[>on  comjileiion  of  the  bond,  and  will  not  he  required  if.  as 
an  alternative  where  time  jtermits,  the  inf<trmant  prefei"s  to  give  a  like 
Intnd  before  examinati<»n  iip(»n  estimated  value  of  the  goods  declared  to 
by  him  under  statutory  <ieclanition.  If  the  security  is  not  duly  given  as 
aliov<;  re<piired.  there  will  be  no  further  detention  of  the  goods. 

fj.  In  tli«'  above  regulations  the  words  '*  otliccr  of  customs"  means  an 
officer  acting  un<ler  general  (»r  special  direction  of  the  commissioners, 
and  the  words  "  value  of  the  goods"  mean  value  irresjKctive  of  duty. 

<;.  The  "notice"  and  "bond"  refpiired  as  above  shall  l)e  in  the 
forms   contained    in    the   schedule    to    these   regulations,   or   in    such 

'  Sec  the  HegulationR  of  Mny  iHt,  I'JO.j,  printed  below,  j).  VX,\. 
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other  forms  as   the  coinmissiuiu'rs   may  from  time   to  tiriio  onlcr  aii"! 
direct. 

7.  The  Security  taken  under  these  rej^ulations  will  hu  lmvim  iij)  at  the 
times  l(»Il()wiii^',  that  is  t«»  say  : — 

Wiicre  ^'iven  hefore  examination,  aiid  if  no  detention,  forthwitli. 
Where  •,MVen  on  detention  : — 

If  the  forfeiture  is  completed, eitiier  hy  hipsc  of  time  or  idtimate  condem- 
nation by  a  court  of  justice,  then  on  such  completion  of  forfeiture. 
If  tlie  forfeiture  is  not  completed,'  then 

If  the  fijoods  are  released  \>y  the  Commissioners,  ami  no  action  or 
suit  has  heen  commenced  ajrainst  them,  or  ai?y  of  their  oflicers, 
in  respect  of  the  detention,  then  at  the  expiration  of  three 
months  from  tlie  time  of  detention  ;  or,  if  the  f,'oods  are  released 
for  failure  of  proceedin<,'s  taken  for  the  forfeiture  and  condemna- 
tion thereof  upon  information  under  section  2(»7  of  *'  The  Customs 
Consolidation  Act,  ly?*!,"  and  no  action  or  suit  has  been  com- 
menced a<,Minst  the  commissioners,  or  any  of  their  (itficers,  in 
res{»ect  of  the  detention,  then  at  the  expiration  of  three  months 
from  the  trial  of  such  information. 
If  within  such  periods  as  aforesaid  any  such  action  or  suit  as  afore- 
said has  been  commenced,  then  upon  the  ultimate  conclusion  of 
such  action  or  suit,  and  the  fulfilment  of  the  purpose  for  which 
security  was  iriven. 
H.  These  re<,ndations  apply  to  transhipment  and  transit  {joods  as  well 
as  to  goods  landed  to  l)e  warehoused,  or  for  home  consumption. 

11.  The  1st  day  of  January,  188S,  is,  i)y  these  "  rej^ulations,"  fixed  as 
the  day  from  which  section  2  of  the  "  Revenue  Act,  1883,"  shall  he 
repealed,  sul»ject  to  the  terms  of  the  recited  Act  ;  and  tliese  regulations 
will  take  effect  from  the  tlate  of  such  repeal. 

Charlks  du  Caxh       I       Commissioners  of 
H.Murray  .       H.M.  Customs. 

IIOUACK   hFA'MOUR  j 

Custom  House,  London, 

1st  December,  1887. 


SCHEDULE. 

A. — (MOTICE.) 
The  McrclMiidixe  M,irk.f  Act,  1887. 

To  the  Collector,  Superintendent,  or  Chief 
OHicer  of  Cust<)nis  at  the  Port  •  of 
I  hereby  give  you  notice  that  the  undermentioned  goods,  that  is  to  say,t  are 
about  to  be  imported  into  your  port  on  about  the  day  of  next 

in  the  J  from 

That  such  goods  are  liable  to  detention  and  forfeiture  being  § 

'  Or  Sub-Port. 

f  Describe  the  gootls,  number  of  packages,  marks  used,  and  any  other  particulars 
necessary  for  their  identification. 

X  Describe  the  ship,  and  give  name  or  indication. 

§  State  how  the  gooils  infringe  the  Act,  and  if  the  infringement  is  one  as  to  a 
forged  trade  mark  protected  in  a  British  Possession  or  foreign  State,  state  the 
Possession  or  State  ;  or,  if  the  infringement  is  one  as  to  pLice  or  country  of  origin, 
state  the  name  of  the  place  or  country  falsely  used. 

1  See  the  Regulations  of  May  1st,  1905,  printed  below,  p.  133. 
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That  Mr.  of  aii.I  Mr.  of  are  iiro|>:iri<l  to  Ijccomc  my 

sureties  in  hucIi  IhhuI  ivs  may  bo  rc-iuirctl  upon  ilcloiition  of  the  ^i>o<is. 

Ami  I  ro^jucst  that  the  said  gixjdn  may  Ik:  iletaino'l  aiKl  <le:ilt  with  aoconlinijly. 
Dated  tiuH  day  of  ,  188     '. 

A.   II. 
[or  Ai;i,'iit  for] 
jJoTh:. — Mr.  refers   to  his   bankers   lor   solicitorNj,   ami    Mr. 

to  lii"*  Iwinkers  [or  solicitors]   as  to  hi«  Hutiicicncy  for  the  ponalty  of  tlie 

bond. 


H.— CHoM).) 

'J'lir  Mrrc/iandiKf  Mtirkii  Art,   1SS7. 

Know  atj-  Men  by  thkse  I'kesents,  that   we  A.   R.  and 

are  hflil  and  tinnly  bouml  unto  Our  Soverci^xn  Lady  Victoria,  by  the  fJracc 
of  God,  of  the  rnite<l  Kinplom  of  Great  Britain  and  Ireland,  Queen.  Defemler 
of  the   Faith,  in  the  sum  of  pounds  to  be  paid  to  our  said   Lady  tlie 

Queen,  her  heirs  or  successoi^.     For  which  payment  well  and  truly  to  Ijc  made 
we  bind  ourselves,  jointly  and  severally,  nur  lieirs,  executors,  and  administra- 
tors  tirndy  b}'  these   presents,     ."^ealetl    witli    our  seals,     I>atcd    this 
day  of       '     in  the  year  of  our  Ix)rd  one  thousand  eij,'lit  hundreil  and 
Wliereas  the  above-named  A.  H.  has  by  a   notice  dated  the 

dav  of  informed  the  collector  of  customs  at  that  the  undermentioned 

goods,  that  is  to  say,  were  about  to  be  imported   into  the  port  of 

contrarv  to  sec.  Iti  of  the  .Merchandise  Marks  Act,  ISMT,  and  reipiosted  that  the 
said  goods  should  be  detained  and  dealt  with  accordingly.  And  wherea.s  the  said 
goods  dulv  arrived  in  the  said  port  on  the  day  of  last,  and  are  now- 

detained  pursuant  to  the  said  notice.  Now  the  condition  of  this  obligation  is  such 
that  if  the  said  A.  B.  his  e-xecutors  or  administrators,  shall  well  and 

effectuallv  indemnify,  save  harmless,  and  keep  indemnified,  her  Majesty,  lier 
heirs  aiid'suecessors,  ami  all  her  and  their  olhcers  of  customs,  and  their  executors 
or  administrators,  from  and  against  all  loss  or  damage,  payment  or  payments,  and 
all  costs  and  c\pen»es  which  her  said  Majesty,  lier  lieirs  or  successors,  and  her  ami 
their  officers  of  customs,  their  executors  or  aiiministrators,  shall  or  may  sust^iin  or 
incur  bv  reason  or  on  account  of  any  iletentinn  of  the  sai<l  gooils  following  upon 
the  information  containe<l  in  such  notice  and  any  proceedings  consequent  upon 
such  detention,  then  this  obligation  shall  be  void,  or  otherwise  shall  be  and  remain 
in  full  force  and  virtue. 
Signed,  sealed,  and  I 
delivered.  ) 

C— Meuchamiisk  Makks  Act,  1S87. 

(,,■.0  A:  .-.1  Vict.  c.  28.) 

Declaration  on   ItegittratiDii  itrtdrr  J'aruijraph   28  of  Gt-nernl   Order 

Port  of 
!•  ,  hereby  <leclare  that  t  ,  J  the  proprietor  ,  of  §  .viz.,  , 

which  II  expect  to  be  applied  to  goods  imported,  from  time  to  time,  at  this 

port  ;  and  that  |1  have  appointed  Mr.  1i  of  ,  to  In?  **  agent, 

to  give  authority  for  the  delivery  of  such  goods. 

•  Full  name  and  address  of  declarant. 

t  "  1,"  or  "  1  and  my  partners,  trading  as  Messrs.  ,"  or  "such  and  such  a 

company,  of  which  I  am  the  reprcsi-ntalive  official,"  or  '•  so  and  .so,  of  such  and 
such  a  (ilacc  abroad,  whom  I  represent  in  this  country." 

t  "  In"  or  "  arc." 

\  "  The  following  name  as  a  trade  description,"  or  "  the  follcjwing  trade  mark." 
or  "  the  following  name  as  a  trade  description  and  trade  mark." 

II  "  I  "  or  "  we." 

^  This  |K>rtioD  as  to  apf>ointmcnt  of  agent  may  be  eras«;d,  where  such  apiraintmcnt 
is  not  desirctL 

••  "  My"  or  "  our." 


(iENKRAL    OlU>KI{S    UNI)KIi     IHK    M  KlICIfAXIUSK    MAI:KS    A<  T. 

I  iimko  this  Holciiin  (Icclaralion  conHcientiousIy,  believing  tlie  Hamc  to  ]m:  true, 
and  by  virtue  of  the  Statutory  Declaration  Act,  183',. 

(Sife'iied) 
Declared  this  day  of  ,  ISS     ,  at 

Kefore  me 

A  CDtninissioiiei  to  a<liMiiii.>'ter  oaths,  Kc. 
N.B. — Uegistratioii  in  pursuance  of  tliis  de<daration  is  subject  to  the  provisions 
of  the  Act  which  forbid  the  importation,  by  a  rcgistereil  proprietor,  even  of  his 
own  noods  which  bear,  in  name  or  mark,  any  statement  or  indication,  direct 
or  indirect,  of  make  or  produce  in  the  United  Kingdom  unless  <iualified  as  the 
Act  requires. 


FruTiiKit  Ki:(;rbATi(»Ns  madk  i-.v  tiik  Co.mmissionkrs  of  (.'usT(j.m.s 
um)i:r  Skction  IC. 

Whkukas  it  is  provided  liy  scc^tion  sixteen  of  the  Merclmndise  ^larks 
Act,  1H87,  that  the  Coiniiiissioners  of  Customs  (hereinafter  I'eferred  to 
as  the  Commissioners)  may  from  time  to  time  make,  revoke,  ami  vary 
regnhitions.  either  «,'eiieral  <»r  special,  respecting;  the  detention  and  for- 
feiture of  <i;oods,  the  importation  of  which  is  prohibited  l)y  that  section, 
and  the  conditi(»ns,  if  any,  to  be  fulfilled  before  such  detention  and 
forfeiture,  and  may  by  such  rej^ulations  determine  the  information, 
notices,  and  security  to  be  given,  and  the  evidence  requisite  for  any 
of  the  purposes  of  the  said  section,  and  the  mode  of  verification  of  such 
evidence. 

And  whereas  on  the  first  day  of  December,  eighteen  hundred  and 
eighty-seven,  the  Commissioners  made  certain  regulations,  and  it  has 
become  necessary  to  vary  them  in  respect  of  the  two  mutters  hereinafter 
referred  to. 

Now,  therefore,  tlie  Commissioners,  in  pursuance  of  the  powers  vested 
in  them,  do  hereby  vary  the  said  regulations  as  follows: — 

1.  The  amount  for  which  security  by  bond  is  to  be  given  under 
Regulation  No.  4  shall  be  such  sum  not  less  than  double  the  value  of 
the  goods  as  the  Commissioners  may  require. 

2.  The  time  at  which  the  security  may  be  given  up  under  Regulation 
No.  7,  if  forfeiture  is  not  completed  and  no  action  or  suit  has  been  com- 
menced against  the  Commissioners  or  any  of  their  officers  in  respect  of 
the  detention,  shall  be  at  the  expiration  of  six  montlis  from  the  date 
of  detention  or  the  trial  of  the  information. 

Dated  at  the  Custom  House,  London,  this  first  day  of  May,  nineteen 
hundred  and  five. 

T.   J.    PiTTAU, 

F.  S.  Parry, 

R.    F.    CltAWKORI), 

Commissioners  of  His  Majesty's  Customs. 


B.'-General  Order  9;  1888. 

Custom  House,  Loxdox, 
Sir,  18M  Vr7/??/a/7/,  1H88. 

In  accordance  with  paragraph  33  of  General  Order  99/1887,  I  now 
transmit  to  you  the  directions  of  the  Board,  to  enable  you  to  deal  with 
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wiitoli  cases  and  wiiti-hcs,  umlor  tlu'  iliTcliaiulise  Marks  Act  ;  the  latter 
ttTin.  watclu's.  iiuaninj:,  as  provided  by  sfction  7  nf  tin-  Aft,  "all  that 
jtoriiini  of  a  watch  which  is  not  the  watcli  caN*-.' 

Your  attention  has  ah'cady,  hy  (i.  O.  HI  1,SH7,  hccn  calle<l  to  the 
I»o8ition  in  which  watch  cases,  under  this  sectictn,  stand  in  rehition  to 
watches;  and  the  consefjuent  iniportance  of  the  assay  mark  on  watch 
cases,  which  inark.hy  virtue  of  section;?  (  l)of  the  Act,  would  he  deemed 
a  tnuh'  description  as  tct  phice  or  country  of  ori;,Mn. 

You  will  note,  in  addition,  that  by  section  H  (1)  of  the  Act,  provision 
is  nnide  for  preventing:  forei^'U-nuide  watch  cases  from  ohtainiii};  the 
mark  i)laced  on  a  watch  case  made  in  the  United  Kinjrdom  ;  and  it  is 
enacted  that  a  dilVerent  mark  shall  Ikj  i)laeed  on  foreii^n  watch  cases  of 
such  jiattern.  and  in  such  mode  as  directed  l>y  Order  in  Conned. 

An  Order  in  Council  to  this  elTec-t,  dated  the  L'Hth  of  \oveml)er  last,' 
was  published  in  the  "London  (Jazette"  of  l>th  I)ecend)er  last,  and  ii 
copy  of  this  order,  top'ther  with  sheets  1  and  '2  of  ApjK'iidix  to 
Schedule  II.  therein  referred  to,  which  contain  diau^nims  of  the  recjuired 
new  marks,  are  sent  to  you  herewith. 

Yt»u  will  carefully  study  these  sheets,  and  note  how  the  marks  apply 
variously  to  the  different  assay  ollices  in  the  United  Kinj^dom. 

The  directions  to  be  ob.served  by  you  in  applyinj;  this  new  law  will 
relate  to — 

(a)  Watch  cases  with  assay  marks  imported  alone. 

(b)  Like  watch  cases  imported  with  the  watches,  that  is  to  say, 
watches  of  foreijj:n  manufacture  in  them. 

(a)    Watch  Cases  n-Hli  Aamy  Marks  imported  alone. 

If  the  cases  are  wholly  unmarked,  or  are  duly  nuirked  in  accordance 
with  the  Order  in  Council,  or  with  a  forei«:n  assay  mark,  and  there  is 
not,  in  additi<»n,  any  wordiiiL'  on  any  part  of  the  case  proper,  or  on  the 
dome,  indicating,'  make  or  produce  m  the  United  Kinu'dom,  the  jjoods 
may  be  deli\ered.  If,  on  tlie  (»ther  hand,  there  is  any  such  wording, 
tlie  ;;oods  must,  be  detained  and  the  matter  referred  to  the  Hoard. 

If  the  cases  are  marked  with  a  British  hall  mark  as  jtlaced  on  watch 
cases  made  in  the  I'uited  Kingdom,  you  will  detain  the  floods  unless 
they  are  entered  jis  "  IJritish  "^oods  i)roui,'ht  back,"  in  which  case  they 
may  l>e  adniitLeil  under  the  usual  rcLMdatious. 

(bj    Watih   Cases  iniporlnl  irith   the    Watches  in   them. 

If  the  caK<,'S  are  wholly  unmarked,  or  are  marked  either 

In  accordance  with  the  Order  in  Council,  or 

With  a  forei^'u  ius.say  mark,  or 

With  a  Uritish  assay  nuirk  as  placed  on  a  watch  case  nuide  in  the 
United  Kingdom,  and  with  an  e<|ually  conspictU)Us  statement 
either  aljove  or  below  the  assay  mark,  that  the  watch  is  of 
foreign  make ; 

'  Now  rct>cnlo<l  nD<l  rcplnccd  bv  the  Onlcr  in  Council  <if  .M.-iy  7tli,  r.>ii7.     See 
below,  C. 


OENKRAL  ORDERS    IWDKU    IHK    MKIl'  IIANDISK    MARKS    ACT.  135 

And  if  tin  If  is  iio  \v(»r(liii<;  eitlier  us  an  addition  on  the  case  ordoinf, 
or  upon  the  uiitcli  itself,  wlit.'tlicr  on  tlio  dial  or  tlie  plate,  or  any  [>art  of 
the  uoi'ks,  iiidieaiiiiu"  make  ur  prnduee  in  the  United  Kinj^'dom,  tlH.-n  the 
goods  may  he  delivered. 

If,  on  the  (tther  hand,  there  is  any  sndi  wordinj,',  the  ^roods  must  he 
detained  and  the  matter  referred  to  the  Board. 

If  the  cases  are  marked  with  a  liritish  assay  mark  as  placed  on  a 
watch  case  made  in  the  I'nited  Kinjxdom,  and  with  no  statement  of 
foreii^n  make  on  the  cases,  as  re(|nired  ahove,  you  will  detain  them  as  a 
seizure,  unless  there  is  upon  the  dial  of  each  watch  and  also  on  the  top 
"  plate  "  (where  the  watch  is  of  that  construction)  or  on  the  bottonj 
**  plate"  (where  the  watch  is  of  that  construction)  visibly,  between  the 
"bridges,"  an  indelilde  and  definite  indication  of  the  place  or  country  in 
which  the  watches  were  made.  Sucli  an  indication  will  be  considered 
Uetinite,  if  it  is,  or  contains  only  the  name  of  t!ie  place  or  country  of 
oriirin  ;  if  in  addition,  it  contains  the  name  of  a  place  in,  or  a  part  (jf  the 
Uuited  Kinirdom,  as,  tor  instance,  '*  Geneva  and  London,"  or  if  there  is 
anywiiere  on  the  watch  an  indication  by  tii^Mires,  words,  or  otherwi.se, 
that  the  watch  miirht  be  the  make  or  produce  of  the  United  Kintjdom, 
then,  in  addition  to  the  name  of  place  or  country  of  origin,  there  must 
be  a  distinct  statement  that  the  watches  were  there  made. 

I  am,  Sir,  your  obedient  Servant, 

E.    GOODWYN. 

The  Collector  at 


Order  in  Council  pkkscribing  Form  of  Declaration  as  to  thk 
Country  in  which  Foreign  Watch  Cases ^  have  been  made, 
and  the  ^Iarks  to  be  placed  thereon  by  the  several 
Assay  Officers.- 

At   the   Court    at    Buckingham   Palace,    the   7th  day  of  ^lay,    1007. 

Present, 
The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  by  the  Merchandise  Marks  Act,  1887  (.'tO  and  .'.1  Vict.  c.  28), 
it  is,  amongst  other  things,  provided  that : — 

Sections  (1). — Every  person  who  after  the  date  fixed  by  Order  in 
Council  sends  or  brings  a  watch  case,  whether  im|K»rted  or  not,  to  any 
assay  oflice  in  the  United  Kingdom  for  the  purpose  of  being  assayed, 
stamped,  or  marked,  shall  make  a  declaration  declaring  in  what  country 
or  place  the  case  was  made.     If  it  appears  by  such  declaration  that  the 

^  Gold  and  silvci  watch  cases  forming  Gold^mitltJi'  Co.  v.  Wyaft,  [19u7]  1  K.  B. 

parts  of  finished  watches  importeil  into  9.5. 

the   United  Kingdom  from  abro.id  are  ^  S.    R.    and  0.,   1907,  No.   384.     It 

gold  and  silver  plate  within  the  meaning  repeals  and  replaces  an  Order  in  Council 

of  sec.  59  of  the  Customs  Act.  1S42,  and  of  November  I'Sth,  18S7. 
of  sec.  10  of  the    Revenue   Act,    1883, 
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watch  I'nso  \\a&  ma<k'  in  some  fouiitry  or  ])lace  <nit  of  the  Tnitod  Kinj:- 
tloin.  the  aissav  oWxcv  sliiill  plnci"  on  the  case  such  a  mark  ((liflVriii^  IVoiii 
tlie  mark  phuvd  hy  the  otHce  on  a  watch  case  nnule  in  the  Cniled  Kin^'- 
tlom),  anil  in  sncli  a  mode  as  may  be  fr<»m  time  to  time  directed  by 
Order  in  (\tuncil : 

{'J)  The  dechiration  may  be  nnide  Ix-fore  an  oflicer  (»f  an  assay  oflice, 
apjtointed  in  that  behalf  by  tlie  otVicc  (which  ollicer  is  hereliy  authorised 
to  administer  such  a  declaratioi\),  or  before  a  justice  of  liie  peace,  or  a 
ccmmiasioner  havini:  jtower  to  a<lminister  oatiis  in  a  Supreme  Court  of 
.ludicalure  in  Hntrhiml  or  Ireland,  or  in  the  Court  of  Session  in  Scotland, 
and  shall  be  in  such  form  as  may  be  from  time  to  time  directed  by 
Order  in  Council  : 

(;5)  Every  person  who  makes  a  false  declaration  for  the  purposes  of 
this  section' shall  be  liable  on  conviction  on  indictment,  to  the  jx-nalties 
of  jwrjury,  and  on  summary  conviction  to  a  tine  not  exceeding,'  twenty 
pounds  for  each  (tffenee  : 

And  whereas  by  Order  in  Council  dated  the  28th  November,  1H87, 
Her  late  Majesty'did  order  and  declare  the  marks  to  be  placed  by  the 
Authorities  mentioned  in  such  Order  upon  watch  cases  which  had  been 
nia^le  in  some  country  or  place  out  of  the  Cnited  Kin.i,'doni ; 

And  whereas  it  appears  ex|»edient  to  alter  the  marks  jjrescribed  by  the 
Order  in  Council  dated  the  L^'-'th  November,  18H7  ; 

Now,  therefore.  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  in  exercise  of  the  powers  vested  in  him  by  the  above- 
recited  provision  of  the  said  Act,  is  pleased  to  order  and  declare  and 
doth  hereby  order  and  declare  that  where  it  a})i)ears  by  the  declaration 
required  by  the  alx)ve-recited  jjrovisions  that  such  watch  cases  have  been 
made  in  s«>me  country  or  place  out  of  the  United  Kingdom,  then  the 
followiiif^  Authorities,  that  is  to  say  : — 

Tiie  AVardens  and  Commonalty  of  the  Mystery  of  (ioldsmiths  of  the 

Citv  of  London  ; 
The  ("luardians  of  the  Standard  of  Wrou<:ht  Plate.  Birmingham; 
The  Company  of  Goldsmiths  of  the  City  of  Chester; 
The  (Juardia'ns  of  the  Standard  of  Wrought  Plate,  Shetlield  ; 
The  Incorporation  of  Coldsmiihs  of  the  City  of  Kdinburgh  ; 
The  (ioldsmiths  Company  of  the  City  of  (ilasgow  ; 
The  Fraternity  or  Comimny  of  the  City  of  Dublin; 
shall  respectively  cause  to  l)e  placed  on  sucli  watch  cases  the  marks  more 
j)articularlv  described  and  delineated  in  Schedule  II.  hereunto  annexed, 
and  such  marks  shall  be  substituted  for  the  marks  prescribed  l)y  the  said 
Order  in  Council  of  the  'JHh  November,  1SH7  : 

And  it  is  hereltv  further  ordered  and  declared  that  the  ileclaration  to 
be  nn»<le  shall  be  in  the  form  set  forth  in  Schedule  I.  h.-reto  annexed  : 

And  it  is  hereby  further  ordered  and  declared  (hat  as  from  the  coming 
into  operation  of  "this  Order  the  said  Order  in  Council  dated  the  28th 
November,  1KM7,  shall  be  repealed  : 

This    Order   shall    come    into  operation  on   the   fourt'-enth    day    of 

May,  1IM»7. 

^  A.    W.    I'lTzRoY. 


GENFIRAL   ORDERS   UNDKK     THK    MKlKirANKISK    MAFlKS    ACT, 

SCllKIirLK   I. 

I'OKM    (II-    1)K(M,AI[AI  I   )N. 

I'  (if  <lii  liciebv  declare  that  tlie  (watch  case)  (watch  case*)  (broiipht) 

(Hi'iit)  by  nic  this  (lay  to  the  assay  iiflico  at  in   number  aud  in   a   parcel 

marked  (was)  (were)  made   in 

Declared   at  this  day  of  1 ;»     . 

l!ef..rerne;'« 

Note. — This  Declaration  may  lie  made  before  an  officer  of  an  assay  office 
appointed  in  that  behalf  by  the  otlice  or  ])ef(ire  a  Justice  of  the  Peace,  or  a 
Commissioner  liavinj^  pnwer  to  administer  oaths  in  the  Supreme  Court  of  Judicature 
in  Eiiyland  or  Ireland  or  in  the  Court  of  Session  in  Scotland. 

'   Insert  name,  address,  and  description  of  Declarant. 

'*  Signature  of  person  before  whom  Declaration  is  made  anJ  appropriate  descrip- 
tion in  accordance  with  note  above. 

SCHEDULE    II. 
On  Foreign  (Jold  Watch  Cases. 

The  Hall  Mark  i)articular  to  each  Assay  Office  as  shown  in  Figure  1  of  the 
Appendix  hereto  :  the  carat  value  of  the  gold,  together  with  the  decimal  C'luivalent 
of  the  carat  value,  as  shown  in  Figure  2  of  the  Appendix. 

On  Fokeign  Silver  Watch  Cases. 

The  Hall  Mark  particular  to  each  Assay  Office,  as  shown  in  Figure  1  of  the 
Appendix  hereto,  to^/ether  with  the  decimal  equivalent  of  the  standard  value  of  the 
silver,  as  shown  in  Figure  2  of  the  Ajipendix. 

The  mark  for  the  annual  date  letter  is  to  be  added  by  each  Assay  Authority  after 
the  mark  for  the  particular  Hall  and  the  mark  for  standard. 

APPENDIX. 

N.B. — The  marks  described  in  this  Schedule  are  identical  with  those  prescribed 
by  the  Order  in  Council  dated  the  11th  day  of  May,  I'.IUG.  made  under  the  provisions 
of  the  Hall  Marking  of  Foreign  Plate  Act,'l904. 

Figure  1. 

Particulah  Mark  for  each  Assay  Acthoritt. 

['J'hc  Markg  are  /thown  in  the  Order.] 

Figure  2. 
Representation  of  Standard  Marks. 

[77ie  Standard  Murhs follow  in  the  Order.] 


General  Order  38/1907. 

Custom  House,  London, 

•2d fh  June,  1907. 

Imported  Gold  and  Silver  Watch  Cases  (with  or  without 

Works). 

A  copy  of  an  Order  in  Council,  dated  7th  May,  1907,  altering  the 
marks  prescribed  to  be  placed  upon  foreign-made  watch  cases  by  the 
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Order  in  Couiu-il,ilaU'a  i'8th  NoviMulur,  1HH7.  is  trnnsmitte»l  herowith 
for  the  infornmtion  and  u^'vcriimcnt  nt  Orticers  coiiriTiietl. 

onii-ers  art'  fnrlhcr  informt'd  that,  in  iur<.nlanc<-\vith  a  n-ceiit  decisioii 
in  the  Hi"h  Conrt.  watch  cases  (.-iihur  with  or  witliout  works  inscrtnl 
therein)  aiv  deemed  to  he  phite  within  the  nieanin-r  ol"  Section  Ml  ot  the 
Customs  Act,  ISJI',  and  Section  Kt  of  the  Uevenue  Act,  1HH:{, and  that, 
as  from  tiie  1st  instant  inchisive,  all  sucli  floods  imported  arc  therefore 
to  \h'.  treated  as  subject  to  these  Acts  in  regard  to  assay. 

The   attention    of   importers   of  Watches    is   to    he   called   to   this 

Order.  ,     •       ,     .  .  ^-      r<    i 

The  followinfr  amendments  are  to  h.'  mad.-  in  the  Importation^  oUe, 

vij5. : — [The  ametuinieufs  follow  in  ihe  (>r>lir\ 

By  Order  of  the  Board. 

R.    Hk.nderson. 


|>. — By  Board's  Order  on  Nt>.  :;7;i66/1888. 
Sardine  Trade. 

Sardines  from  Spain  and  Portufjal  imported  into  this  country,  mnrh'd 
ii-ilh  names  of  Frmrh  places  or  in  the  French  lanfjuaye,  but  without  tlie 
qualification"  recjuired  hy  the  Merc)iandise  Marks  Act,  1887,  may  be 
delivered  up  to  the  :;oth  of  .lune,  1S8!»  (inclusive).  After  that  date, 
sardines  which  are  not  imported  from  France  will  not  hi  admitted  to 
this  country  unless  duly  (lualificd,  when  they  l)ear  upon  them  the  names 
of  places  in"  France  or  descriptions  in  the  French  lau|.,Mia<:e  other  than 
the  trade  description  "  Sardines  ii  riuiile,"  which  will  be  admissible 
on  sardines  from  whatever  part  of  the  world  they  may  l)e  imported. 

By  order, 

(Signed)  E.  (iooDWYN. 
Custom  House,  London, 

18//<  December,  1888. 


AiTEXDIX   V. 


KHGUIiATloNS  madk  hy  thk  lioAUD  of  Tuadh    wrnr    tuk   Cox- 

("UURKNCE   OF    THK    LORl)    ClIANCKLLOK    UNDER    SkCTIOX  2  OF  THK 

Mkrchan'disk  Marks  Act,  18I»1,  with  rkoard  to  thk 
Prosecttion  of  Offences  under  the  Merchandise  Marks 
Act,  18H7.' 

1.  The  prosecution  of  otfencos  under  the  ^lerchandise  Marks  Act, 
18S7,  sluUl,  subject  to  the  condition  hereinafter  prescribed,  be  undertaken 
by  the  Board  of  Trade  in  cases  which  appear  to  the  Board  to  alfect  the 
general  interests  of  the  country,  or  of  a  section  of  the  coiuinunity,  or  of 
a  trade. 

2,  Every  application  to  the  Board  to  undertake  a  prosecution  shall  be 
acconij>anied  by  the  following  documents: 

(a)  A  statement  showing  the  natnie  and  circumstances  of  the  case, 

and  sufficient  to  enable  the  Board  to  form  an  opinion  whether  the 
case  affects  the  general  interests  of  the  country,  or  of  a  section  of 
the  community,  or  of  a  trade. 

(b)  A  statement  showing  the  facts  which,  if  the  Board  undertake  the 
prosecution,  will  be  capable  of  proof,  and  setting  out  the  proofs 
and  names  of  the  witnesses  available  to  prove  such  facts. 

The  Board  may  require  the  above  statements  to  besupplemented, 
or  additional  evidence  to  be  furnished. 

a.  If,  on  the  evidence,  the  Board  is  of  opinion  that  there  is  no 
reasonable  prospect  of  a  conviction  being  obtained,  the  Board  will  not, 
unless  it  thinks  fit,  undertake  the  prosecution. 

4.  If  the  Board  is  of  opinion  that  the  prosecution  would  be  better  or 
more  properly  conducted  under  some  other  Act  of  Parliament  other  than 
the  said  Act,  the  I>oard  will  not  undertake  the  prosecution. 

f).  The  Board  may,  before  undertaking  a  prosecution,  require  the 
applicant  to  give  security  for  costs  on  such  terms  and  in  such  manner  as 
it  thinks  proper. 

().  For  the  purpose  of  carrying  these  regulations  into  effect,  the  Board 
may,  from  time  to  time,  prescribe  the  use  of  such  forms  and  give 
such  directions  as  it  may  deem  expedient. 

M.  E.  Hi(  ks-Bf.ach. 

2lst  May,  1892.  President  of  the  Board  of  Trade. 

I  concur, 

Halsbury,  C. 

»  Statutory  Rules  and  Orders,  1892,  p.  978. 
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KElU'l.ATlnNs  mai>k  uy  thk  IJoaiui  of  .\«iUicn.TriiK'  wmi  thk 

COXCrUKKNCK  OF  TllR  liOlU)  ( 'llANfKLLoK.  PlUSrAM"  TO  SkCTION  1 
OF  THK  MeUCMAXIUSK  MaHKS  (PhoSKCLTIOVS)  AfT.  IHD-l.  WITH 
REGARD   TO   THK    ruOSKCUTION    OF    OfFKNCKS    UXI>KK    THK     ^IEK- 

cHANinsK  Marks   Act,  1Kh7,  rki.atino   to   Acricilturai.  or 

IIORTICILTIRAL    PRODUCE. 

1.  The  Hoard  of  Ajxrioiiltnrt'  slmll,  where  it  apjK'iirs  to  them  from  the 
etatvmenta  hereinafter  mentioned  that  tliere  is  a  reasonahle  prospect  of 
a  conviction  bein«;  obtained,  and  subject  to  the  other  conditions  in  the 
next  fdllowinLT  rcLrulation  prescribed,  undertake  the  prosecution  of 
oHences  uinier  the  Merchandise  Marks  Act,  1H87,  in  cases  which  appear 
to  tlie  li(»ard  to  relate  to  a<;ricultural  or  liorticultural  produce  and  to 
affect  the  «,'eneral  interests  of  the  country,  or  of  a  section  of  tjie  com- 
munity, or  of  a  trade. 

2,  (i.)  Kvery  application  to  the  Board  to  undertake  a  prosecution 
shall  be  accompanied  by  the  followinj;  docunjents  :  — 

(a)  A  statement  showing:  the  nature  and  circumstances  of  the  case, 

and  sufficient  to  enable  the  Board  to  form  an  opinion  whether 
the  case  relates  to  a;,'ricultural  or  horticultural  produce  and 
affects  the  gjeneral  interests  of  the  country,  or  of  a  section  of  the 
community,  or  of  a  trade. 

(b)  A  statemeilt  of  the  facts  capable  of  proof,  with  tlie  names  and 

addresses  of  the  witnesses  available  to  prove  such  facts. 
(ii.)  The  Board  may  re<|uire  the  above  statements  to  be  supplemented 
or  additional  evidence  to  be  furnished. 

:l  For  the  purjH.se  of  carryin;_'  the  foregoing:  rejjulations  into  effect, 
the  Board  may,  from  time  to  time,  prescribe  the  use  of  su<-h  forms  and 
give  such  directions  as  they  may  deem  expedient. 

r.  II.  Klliott. 
Secretary  to  the  Board  of  Agriculture. 
•2'ilh  (trlohei;  \X'.\4. 
I  concur, 

Herschkll,  C. 


Mi:i:<'HAM)l>i:    marks    (I'linSLCL'rioNSj    ACT,   l.s'.U. 

Board  of  A<iRi<ui/ri-RK, 

■J,  WnrrEHALi.  Black, 

London,  S.W., 

l.s/  February,  18Ur>. 

Sir,  ,        ,         ... 

I  am  directed  by  the  Board  of  A^'ricnlture  tt.  say  that  they  think 
it  nuiv  be  us'-ful  that  they  should  conuiiunicate  to  you  the  following 
information  as  to  the  effect  of  the  Merchandise  .Marks  (Prosecutions) 
Act,  lK:iJ,aiid  as  to  the  jtrucedure  to  be  adopted  cm  applications  for 
probccutions  ihereuixler. 

«  Now  the  Boar<l  of  A(rrl«'ulturc  anJ  Fwhcries,  tec  Board  of  A(,'riculturc  an«l 
Fiibcrie*  Act.  \W.\  (3  E<lw.  VII.,  c.  \\\). 


REOULA  riONS    AS    TO    OFFICIAI.    I'KOSKCm'IONS.  1  4  1 

Tlio  Aft  refencd  to  (Mmhlcd  the  I'.dunl,  with  the  concurrence  of  the 
Lord  Chiiiicellor,  to  make  rei^Mihitioiis  j)rovidin<,'  thiit  in  caseH  aj)peurin;^ 
to  the  Hoard  t(»  relate  to  aj^riciiltural  or  horticultural  prochice,  and  to 
aire(;t  the  <,a'nerHl  interests  of  the  country,  or  of  a  section  of  the  com- 
munity, or  of  a  trade,  the  i)rosecuti<in  of  otreiices  under  the  Merchandise 
jMarks  Act,  1887,  sliould  lie  undertaken  liy  the  lioard,  under  such  con- 
ditions as  they  mii;ht  prescrihe,  and  the  Hoard  have  accordin;riy.  with 
tb.e  concurrence  of  the  Lord  Chancellor,  made  regulations  in  the 
followitii,'  form  : — 

[The  reiiuiutious  referred  t(j  are  set  out  ante  at  p.  140.] 

The  Merchandise  Murks  Act.  1S87,  provided,  inter  alia,  that  every 
person  who  applies  any  false  trade  descripti<tn  to  <;ood8  shall,  subject  to 
the  provisions  of  the  Act,  and  unless  he  jiroves  that  he  acted  without 
intent  to  defraud,  he  guilty  of  an  ollence  under  the  Act,  and  although 
various  other  olTences  of  an  analogous  character  are  specified  in  tiie  Act 
of  1>>87,  the  Board  apprehend  that  the  provision  above  cited  is  that  to 
which  it  will  most  frequently  be  necessary  to  resort  in  order  to  check  the 
malpractices  of  which  complaint  has  been  so  generally  made  amongst 
British  agriculturists. 

It  is  important  to  observe  that  the  expression  "goods  "  in  the  Act  of 
1887  is  defined  to  mean  "anything  which  is  the  subject  of  trade,  manu- 
facture, or  merchandise  "  ;  that  the  expression  "  trade  description  "  is 
defined  by  the  Act  to  mean  "any  description,  statement,  or  (jther 
indication,  direct  or  indirect,  {a)  as  to  the  "number,  quantity,  mea.sure, 
gauge,  or  weight  of  any  goods,  or  {h)  as  to  the  place  orcountrvin  wliich 
any  goods  were  made  or  ])roduced,  or  (')  as  to  the  mode  of  manufactur- 
ing or  producing  any  goods,  or  {d)  as  to  the  material  of  which  any  goods 
are  composed,  or  {e)  as  to  any  goods  being  the  subject  of  an  existing 
patent,  privilege,  or  copyright  ;  that  the  use  of  any  figure,  word,  o'r 
mark  which,  according  to  the  custom  of  the  trade,  is  commonlv  taken  to 
be  an  indication  of  any  of  tiie  above  matters,  is  to  be  deemed  to  be  a 
trade  description  within  the  meaning  of  the  Act  ;  and,  lastly,  that  the 
expression  "false  trade  description"  is  defined  to  mean' "a  trade 
description  which  is  false  in  a  material  respect  as  regards  the  goods  to 
which  it  is  applied,  and  includes  every  alteration  of  a  trade  descrijition, 
whether  by  way  of  addition,  efiacement,  or  otherwise,  where  that  altera- 
tion makes  the  description  false  in  a  material  respect,"  and  that  the  fact 
that  a  trade  description  is  a  trade  mark,  or  part  of  a  trade  mark,  is  not 
to  prevent  such  trade  description  from  being  a  false  trade  description 
within  the  meaning  of  the  Act. 

The  Board  have  little  doubt  that  the  law  as  it  now  stands  should  be 
sufficient  to  enable  cases  in  which  fraudulent  misrepresentations  of  the 
place  of  origin  are  applied  to  agricultm-al  produce  to  be  dealt  with  as 
they  deserve,  and,  so  tar  as  the  Board  are  concerned,  they  will  be  verv 
willing  to  exercise  the  new  powers  which  Parliament  has  conferred 
upon  them  with  a  view  to  the  removal  of  the  sense  of  grievance  which 
undoubtedly  exists  on  the  part  of  many  agricukuri^ts  in  respect  to 
what  they  consider  and,  in  the  opinion  of  the  Board,  very  legitimatelv 
so,  as  competition  unfair  in  character. 

The  Board  have  certainly  no  wish  that  the  Act  passed  last  se.«sion 
under  their  auspices  should  remain  a  dead  letter  so  long  as  any  le"-iti- 
mate  ground  for  complaint  ou  the  part  of  home  producers  remaias,°but 
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it  is  beyond  tlic  power  of  tin-  Hoard  to  In-  of  iiKsiKtancc  in  this  matter 
unlcRK  aLTrirnlturistrt  tlieniselves  are  altle  and  \villin<r,  either  individ- 
ually or  thron^'h  the  instrunieniality  of  their  various  or^'anis;iiions,  to 
n(-{»]Hn»le  with  tlie  Hoard  Ity  l)rin;;in;:  under  tlieir  notiee  KjM'citic  awes 
in  whicii  there  is  priniil  facie  {jronnd  lor  believing,'  that  an  olTence  under 
the  Act  »»f  1SS7  has  been  committed. 

The  Hoard  would  be  ^'lad,  therefore,  if  y«»u  wctuld  take  steps  to  brin^r 
this  matter  under  the  notiee  of  your  fellow  members  at  an  early 
opportunity,  witli  a  view  to  its  bein<x  considered  whether  any,  and  if  so, 
what,  action  can  be  taken  by  tliem  in  the  direction  indicated  in  the 
jirecedinij  jiaraj^raph.  Aj)]ilicatioiis  which  may  l)e  made  to  the  Hoard 
to  undertake  pnisecutioiis  for  otTences  under  the  Actof  1SH7  should 
comply  fully  with  the  re<|uirenu'nts  of  the  remilations  above  set  out,  and 
it  is  desiraide  that  they  should  Ik-  made  as  soon  as  possible  after  the 
alleged  ofleuce  has  been  committed. 

1  am,  Sir. 

Yuur  obedient  Servant, 

T,  H.  Elliott, 

Secretary. 


AiTENDIX    VT. 


FOKMS    OF    INDICTMENT   AND    IN  I'(  UI.MATIOX. 

Form  ok  Tnuktmknt.' 

]\Ii(l(llesex|     The  jurors  for  our  Lord  the  Kin<;  upon  their  oath  present 
to  wit.    [that  C.  1).  before  and  on  the  day  of  was  the  pro- 

prietor of  a  certain  trade  mark  didy  re<i:istered  in  tiie  Kej^ister  of  trade 
marks  kept  under  tiie  Trade  Marks  Act,  \',)<)'k  and  in  the  said  Ke«^ister 
nund)ered  (  );    and  that  A.  B.  on  thi'  day  of         /  the  said 

C.  I),  then  heint,^  the  pntprietor  of  the  said  trade  mark  as  aforesaid, 
unlawfully,  and  with  iut^'iit  to  defraud,  did  ai)ply  the  said  trade  mark 
to  certain  jjciods,  to  wit  [ticsrribinfi  tlicm],  without  the  assent  of  the 
said  C.  D.,  contrary  to  the  Merchandise  Marks  Act,  1)S«7  [or  the  statute 
in  that  case  made  and  provided]  ; 

Second  CoiinL] — And  the  juroi-s  aforesaid,  upon  their  oath  aforesaid, 
do  further  ])resent  that  C.  !>.,  before  and  on  tlie  day  of  ,  was 
tlie  proprietor  of  a  certain  trade  mark  duly  rej^istered  in  the  Refcister  of 
trade  marks  kept  under  the  Trade  Marks  Act,  li)05,  and  in  the  said 
Jlegister  numbered  (  ),  and  that  A.  B.,  on  the  day  of  ,^ 

the  said  V.  D.  then  beinir  the  j)roprietor  of  the  said  trade  mark  as  afore- 
said, unlawfully,  and  with  intent  to  defraud,  and  without  the  assent  of 
the  said  C.  I).,  did  apply  to  certain  ^^oods,  to  wit  [(/escribitif/  tltcm\  a 
certain  nu\rk,  to  wit  [dcsrri/'im/  if],  so  nearly  resembling;  the  said  trade 
nuirk  as  to  be  calculated  to  deceive,  contrary  to  the  Merchandise  Marks 
Act,  1887  [or  as  above]. 


Inkoh-matiox  for  an  Offence  against  the  Merchandise 
Marks  Act,  18871 

In  the  Borough  of  ,  in  the  County  of 

The         day  of  ,190     . 

The  information  and  complaint  of  A.,  of  ,  who  [upon  oath] 

states  that  B.,  of  ,  was  on  or  about  the         day  of  .  IDU     , 

•guilty  of    an  offence   against  the  Merchandise    ^larks  Act,  18H7,  by 

'  It  is  not  necessary  to  aver  that   the  the  presentation  of  the  indictment,  aiM, 

defendant  elected  to  be  tried  by  jury.  "  and  that  the  said  C.  I),  first  discovered 

See  R.  V.  Chamberit,  i\a  L.  J.  M.  C.  i'I4  ;  the  commission   of   the  offence  herein 

18  Cox.  C.C.  401  (18lt(J),   Ix)rd  Russell  ch.irped    after    the         of          ."      See 

of  Killowtn,  C.  J.,  i'ullock,  B.,  Hawkins,  sec.    I.">. 

Grantham  and  Lawrance,  JJ..  C.  C.  R.  ^^  Summary  Jurisdiction  Rules,   1886, 

2  If  the  date  of  the  oflfenco  cliargod  r.  31  ;  the  information  must  be  for  one 

is  more  than  one  year  before  that  of  offence  only.  Summary  Jurisdiction  Act. 
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unlawfully  sclliufj  <:oods  to  which  a  false  tnnh'  description,  namely 
"soiln,"  wn«  applied,  siu'h  description  relating  to  the  nmterial  of  which 
the  said  ptods  were  composed. 

1.  On  the         day  of  ,  I'.M)     ,  ('.  liy  my  instructionB  went  to  the 

shop  of  the  said  H.,  in  ,  and  trave  n  verbal  order  for  (amontrHt 

other  thim;8)  seven  jtouiids  of  wiusliini;  soda,  ami  in  response  to  such 
order  he  was  suitpiied  hy  the  ai,'ent  of  tiie  saiil  I'..,  in  the  presence  of 
the  said  li.,  with  certain  irooils  and  with  a  hill  descril)in^  the  saiil  <»ooda 
as  "  soda." 

L'.  The  said  goods  have  heen  analysed,  and  therehy  it  has  been  ascer- 
tained that  they  are  not  "  washini;  soda"  or  "soda,"  hut  are  a  mixture 
made  up  of  ahout  4'»  i>er  cent,  of  "soda"  a<lnlterated  with  about  r).")  per 
Cent,  of  "(ilaulters  sjilts." 

8.  The  said  "Glaubers  salts"  is  sulphate  of  sodium.  It  is  useless  for 
the  purposes  for  which  "soda  "  is  bouirht  and  used,  and  is  injurious  for 
such  j)urposes.  It  will  not  wash  and  will  not  soften  water,  but  it  destroys 
soap.  It  is  much  cheaper  than  "soda,"  which  it  resembles  in  appear- 
ance, and  it  is  for  tiiat  reason  used  as  an  adulterant. 

4.  "  Soda,"  or  "  washiuLr  soda"  (the  descriptions  being  synonymous) 
means,  and  is  understood  by  the  trade  and  public  to  mean,  commercial 
carbonate  of  sodium,  and  it  ought  not  to  contain,  and  in  the  ordinary 
couree  does  not  contain,  more  than  2  per  cent,  of  impurities  or  admi.xtnre. 
A  mixture  of  Glaubers  salts  and  soda  cannot  honestly  or  properly  be 
described  or  sold  as  soda  or  "  washing  soda."  It  is  a  false  trade 
description  to  so  describe  it. 

[Signature.] 
Taken  before  me, 

[Signature] 

Justice  of  the  Peace  for  the 
Borough  of 

SliiUmriih  of  Offe)ices\ 

Unlawfully  and  with  intent  to  defraud  did  forge  a  certain  trade  mark 
duly  registered  in  tlie  Register  kept  under  the  Trade  Marks  Act,  I'.Mi,'), 
and  therein  numbered  ,  of  which  traile  mark  one  ('.  I),  was  then 
the  {proprietor,  within  the  meaning  of  the  Merchandise  Marks  Act,  1HH7, 
contrary  to  the  said  Act. 

Uidawfnily  and  with  intent  to  defraud  did  falsely  aj)ply  to  certain 
g0(xls,  to  wit  [ilesrrilnnt/  l/iem],  a  certain  trade  nuirk  duly  registered  [as 
above],  of  which  [as  abure],  within  the  meaning  of  the  Merchandise 
Marks  .\ct,  18H7,  contrary  to  the  said  .\ct. 

Cnlawfidly  and  with  intent  to  defraud  did  ajtply  to  certain  goods,  to 
wit,  gelatine  (on  the  day  «;f  ,  sold  by  the  saitl  A.  H.  to  ),  a 
false  trade  description  as  to  the  materials  of  which  such  goods  were 
composed,  by  which  descripticui  the  said  goods  were  falsely  indicated  to 
be  isinglaKs'^,  contrary,  &c. 

1848,  •.  10,  but  the  summons  cnnnot  be  !'>!i^).     InformationH  nn*  not  iiHunlly  in 

dismiHfMxl  on  the  (yroiin'l  of  more  tlian  wriliiin    or    upon    o;itli     in     siimnmry 

one  nJIcucc  InMn^  in<;lijil<,'<i.    'J  he  jiistii-o-*  caHCH. 

nmy,  however,  requin-  the  proKceulor  to  '  See  note  ('),  p.  143. 

elect  on  which  count  be  will   procee<l,  "  Sec  (iridleij  v.  Swinhornr,  .">2  J.    I'. 

Hodgtrt   V.   liichards,   [iH'ji'j    I    y.    B.  "'Jl. 


FORMS    OF    IXhFCr.MKN'r    AXD    INI(  (KMATFOX.  Hfj 

Unlawfully  and  with  intent  to  dcfmnd  did  Ki'll  [or  did  expose  for  Bale] 
certain  «,'oo(ls,  lo  wit,  ^'elatine  (on  the  day  of  ,  sold  by  the  said 
A.  B.  to  ),  to  which  had  been  ajiplied  a  false  trade  description  as  to 
the  materials  of  which  such  <,'oods  were  eonii)os('d,  whereby  the  <roods 
were  falsely  indicated  to  he  isin<:las8,'  contrary.  tV.c. 

Unlawfully  and  with  intent  to  defraud  did  apply  a  false  trade 
description,  whereby  the  said  <,'oods  were  falsely  described  to  be  subject 
to  an  existiui,^  patent,'  contrary,  itc. 

Unlawfully  did  sell  [or  did  expose  for  sale]  certain  .Lroods,  to  wit 
[(Irsnihimi  l/in/i],  to  wliidi  a  false  trade  description  had  l\een  aj)plied,' 
contrary,  &c. 

At  the  parish  of  Saint  ^Michael  in  the  said  city,  on  the  IGtli  of 
January,  IS'Jo,  uidawlully  did  apply  a  certain  false  trade  description, 
namely,  the  word  "barrel,"  to  certain  fjoods,  to  wit,  to  a  certain  cask  of 
beer,  false  as  to  the  measure  [or  gau<;e]  thereof,  contrary  to  the  pnjvisions 
of  the  Slerchandise  Marks  Act,  1887.'^ 

On  the  7th  and  1  Uh  of  February,  188!),  at  Purfleet,  in  the  parish  of 

,  and  the  county  of         ,  unlawfully  did  apjjly  [or  cause  to  be  applied] 

a  false  trade  description,  to  wit,  the  letters,  li.«rures,  and  words  "Oun- 

powder,  Chilwoith  (iunpowder  Company,  K.L.(J.4,"  to  certain  goods, 

viz.,  gunpowder,  contrary  to  the  statute  bo  &  51  Vict.  28,  s.  2,'' 

•  See  Gridhij  v.  Swinborne,  52  J.  P.  »  St  ami  v.  Chilworth  Gunpowder  Co., 

791.  51  J.  p.  43G. 

2  Jiudd  V.  Lucas.  -),->  J.  V.  550. 
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^TATrTKs  rvE<>riiM\(;'  rAirricrLAR  tlassks  of  goods 

TO     BK     MARKi:i)     1\     A     SPECIFIED     MANXEIi'     IX 
ENGLAND.^ 

Anchohs  and  Chain  Cahlks.] — Mnnnfaetnrer  to  place  liis  name  or 
initials  and  the  number  and  \vei<;lit  of  the  anchor  on  every  anchor 
(57  &  58  Vict.  c.  r>(>,  8.  54:5) ;  contract  for  sale  of  chain  aible  or  anchor 
exceedinjj  in  weight  1G8  lbs.  to  imply  a  warranty  of  testinfr  and  stamping 
(02  &  G3  Vict.  c.  2?),  s.  2  (1));  no  chain  cable  or  anclior  of  greater 
weight  than  lOH  lbs.  to  be  sold  unless  tested  and  stamped  acconling  to 
the"  Anchor  and  Chain  Cables  Act,  IH'.tl)  ((',2  it  (',:]  Vict.  c.  23,  s.  1  (1) ). 

BuKAD.] — Penalty  for  making  or  exposing  for  sale  any  bread  made 
wholly  or  partially  of  \)Qi\»,  beans,  potatoes  (not  including  potato-yciist), 
or  any  sort  of  corn  or  grain  other  than  wlieat,  unless  it  l)e  marked  with 
a  Roman  ^I.  The  Act  applies  only  beyond  ten  miles  from  the  IJoyal 
Exchange,  London.  (I  &  7  Will.  4,  c.  37,  s.  10.  But  the  same  provision 
is  made  for  the  excepted  area  by  3  (ieo.  4,  c.  cvi. 

BiTTKU.] — Imitations  of  butter  to  be  sold  only  as  " margarine."  See 
"  ^largarine." 

Buttons  (metal).]-  -Penalties  for  marking,  ordering,  or  exposing  for 
ssile  any  words  or  marks  denoting  quality  on  metal  buttons,  or  any 
words  or  marks  on  the  undersides  thereof,  unless  the  buttons  Ix.'  silver- 
plated  or  gold  gilt ;  only  the  marks,  gilt,  plated,  double  or  treble  gilt  to 
be  marked  :  pemilties  for  falsely  marking  buttons;  Act  not  to  extend 
to  buttons  of  gold,  silver,  tin,  pewter,  lead,  tin  and  lead,  tiimed  iron, 
Bath  metal,  wliite  metal,  any  of  these  metals  inlaid  with  steel,  or  buttons 
plated  on  shells.     30  (Jeo.  3,  c.  Oo. 

Cards.] — Playing  cards  (except  toy  cards)  to  be  sold  in  stamped 
wrap{Krs.  2.^)  &  20  Vict.  c.  22,  ss.  1,  2,  28,  30  ;  27  &  28  Vict.  50,  s.  0. 
So  as  to  foreign  cards.  !('>  &  17  Vict.  c.  107,  ss.  114  — 110;  3'J  &  40 
Vict.  c.  30,  B.  280. 

Chain  Caulks.] — See  "Anchors." 

CiiK'OiiY  AND  CoFFKE.] — Imitations  of  coflfee  and  colTee  mixtures  not 

'  A  more  dctniled  mimnuiry  of  all  or  Acts,  for  cxnmplc)  which  require  marks 

mont  of  ihcse  Htntiite«  will   \h;  fuiiinl  in  J«>   1m«   put   upon    particular    f;<NKls    in 

Mr.    .'^offoprH    •'  Law    of    .MiTcliaixiise  order  tu  soeure  sunic  riaUt   ur  privilope 

Mark*,"    Ap|K-ti(lix    !>.,    aii<i     in     .Mr.  (iw  copyrinht  in  <l<sij;ns,  for  iuHtance) 

SclMutian'H     "  Tnulc      Marks."        Tlie  ore   not    here   included.      They    woul<l 

author  woM  indebte<l  to  the  former  book  naturally    Ix;     Kon^ht     for     in     works 

for  the  Hujiifewtion  of  many  of  thec-lanies  devoted  to  the  law  repirding  the  ritfhts 

of  pornls  r<'ferre<l  t(t,  and  to  the  Oflieial  or  privilcp-s  in  (piestion. 
Index  to  Statutes  for  rKfcn-nee   to  the  '••  The  Scotch  and   Irish  statutes  arc 

KLfitute«  mentioned  under  the  dillerent  given  by  Mr.  Saffonl. 
heads.      St.itufes    Ott     ihr     Copyright 


STATUTES    REQUIRING    PARTICULAR   GOODS   TO    I'.K    MAI'.KED. 

to  be  sold,  except  in  packets  contnining  one  or  more  (|uarters  of  a  pound, 
each  packet  beiirin<;  a  label  Kliowinfj  the  amount  of  duty,  and  u  label 
showing  the  (;onstitiient8  of  the  mixture.      I."*  it  4(1  Vict.  c.  11,  b.  C. 

Ci.ocKS.] — Heariufx  marks  iinplyiiij,'  manufacture  in  the  United 
Kinirdom  not  to  be  imported.     ;>'.»  S:    10  Vict.  c.  .'{<;,  s.  42. 

CrTiiKUY.] — Sec  al)ove,  [).  ]02,  and  Shellield  marks.  Kcriy  on  Trade 
Mari<s,  p.  112. 

CiOLl).]— .SVr  "  Plate." 

(JuM'owDKK.] — If  sold  in  fjuantities  fjreatei-  than  1  11).,  to  be  packed  in 
clo.sed  packai^^eb  and  labelled  "  (Jimpowder."     a«  &,  '.i'J  Vict.  c.  17,8.  82. 

Ilors.] — Ha<,'s  to  be  marked  witii  the  name  of  the  owner,  the  parish 
and  county  where  they  were  grown,  and  the  date,  number,  and  weight ; 
penalty  for  false  marking.  54  (Jeo.  li,  c.  123,  s.  1  ;  2!t  &  :3()  Vict, 
c.  37,  s.  2.  Implied  warranty  that  the  marks  are  genuine.  2!)  &  30 
Vict.  c.  37,  s.  18. 

LiXKN.] — Penalties  for  allixing  counterfeit  marks  to  linen.  17 
Geo.  2,  c.  30  ;  IS  (Jeo.  2,  c.  24.  English  linen  for  exportation  to  be 
marked  with  name  and  place  of  abode  of  the  maker  and  of  the  exporter, 
the  year  and  nundjer  and  lengtii.     18  (rco.  2,  c.  24,  s.  2. 

^Iakoaui.ni;.] — All  imitations  of  butter  to  be  sold,  and  marked,  when 
expo.sed  for  sale,  as  "•  margarine."  50  &  51  Vict.  c.  2',),  ss.  3 — 7. 
Peuahies  for  dealing  in,  selling,  or  exposing  for  sale  any  margarine 
contrary  to  the  Act.  lOid.  s.  7-  Considerable  amendments,  affecting 
both  milk-blended  butter  and  margarine,  are  made  by  the  Butter  and 
^lai-irarine  Act,  li)07  (7  Edw.  7,  c.  21).  See  also  the  Sale  of  Food 
and'Drugs  Act,  ISD'J  (62  &  G3  Vict.  c.  51). 

ilKDALS  (Exhibition).] — Penalties  for  false  representations  as  to 
grants  of  medals  or  certificates  of  the  Exhibitions  of  1851  or  18<;2. 
2C)  &  27  Viet.  c.  11'.). 

Plate. ^] — The  rules  regulating  the  marking  and  standards  of  fine- 
ness reipiired  and  allowed  in  respect  of  gold  and  silver  goods  are 
contained  in  the  statutes  referred  to  below.-  They  recpiire  to  be  marked 
on  the  goods  the  first  letters  of  the  Christian  and  surnames  of  the 
worker  (12  Geo.  2,  c.  20,  s.  5),  and  the  a^sai/  mark  of  the  town  where 
the  goods  were  made,  or  (if  they  were  not  made  in  an  assay  town) 
marked  (2  Hen.  (i,  c.  17,  London:  12  .t  13  Will.  3,  c.  4,  York,^ 
Exeter,  Bristol,''  Chester,  and  Norwich  ;  1  Anne,  c.  3,  Xewcastle-on- 
Tyne  ;  13  Geo.  3,  c.  52,  Shetlield  ;  5  Geo.  4,  c.  Hi.  s.  1,  local,  Birming- 
ham), the  variable  or  date  mark  to  show  the  year  of  marking  (12  &  13 
Will.  3,  c.  4,  s.  3  ;  12  Geo.  2,  c  2)).  s.  5).  And,  in  addition,  on  gold 
■wares  of  twenty-two  or  eighteen  carats  fineness,  the  standard  and  qaalifi/ 
marks  of  a  crown  and  22  (7  &  8  Vict.  c.  22,  s.  15),  or  a  crown  and  18 
(38  Geo.  3,  c.  6'.),  s.  2)  respectively;  and  (-u  silver  wares  of  11  ozs. 
10  dwts.  and  11  ozs.  2  dwts.  fineness,  the  standard  marks  of  Britannia 
and  a  lion  p(iss((uf  respectively  (G  Geo.  1,  c.  1 1,  s.  41  ;  12  Geo.  2,  c.  26), 
and  a  dafi/  mark'  of  the  king's  head.  (24  (ieo.  3,sess.  2,  c.  53,  s.  5.) 
Before  1854,  gold  wares  were  required  to  be  of  either  twenty-two  or 

'  See       Encyclopaedia       Britannica,  discontinued. 

"  Plate."  *  Bristol  never  e.\ercised  its  right  to 

2  These  statutes  are  summarised  by  mark  :  Sebastian,  4th  ed.,  p.  614. 

Mr.    Sebastian,   4th   etl.,   p.    014,    and  s  jiig  jmy  on  plate  is  now  abolished  : 

Mr.   Safford,  p.  204.  53  Vict.  c.  8,  s.  lU. 

8  The  marks  for  these  towns  are  now 

10  —  2 
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eiijhteon  cnrut.s  fineness  (88  (Jco.  Jl,  c.  CiO) ;  l»iit  her  Majesty  was 
authorisotl,  under  nn  Act  of  that  year  (17  iV  IS  Viet.  e.  '.)('.),  Ity  Order 
III  Council,  ttt  allow  any  standard  for  ^'old  plate  not  l>ein^'  less  ilian 
one-third  part  of  the  whole  in  line  j;oM,  and  to  approve  any  instrnnient 
for  stanipiii'^' or  niarkiiiir  the  wares,  sett ini:  forth  in  liy:nres  tlie  actnnl 
fnu  lU'ss  tljereof  aoeordinji;  to  the  htamhird  tleelared.  The  new  inferior 
standard  jrohl  wares  were  declared  not  to  he  hahle  to  (hity.  Under  this 
Act,  the  nine,  twelve,  and  fifteen  carat  gold  standards  have  been 
authorised. 

Silver  wares  must  all  he  of  either  the  1 1  ozs.  10  dwts.  or  1 1  ozs.  2  dwts. 
of  silver  to  the  pound  troy  standard.     (('»  (Jeo.  I.e.  11.) 

The  followin<x  wares  are  exempted  from  marking; : — chains,  necklace 
beads,  lockets,  Iilii:ree  work,  shirt  hnckk'S  or  brooches,  stamped  medals, 
or  sjx)Uts  to  chimi,  stone,  or  earthenware  teapots,  or  any  of  them,  of  any 
weijxht ;  ti])pinj?s,  swages,  or  mounts,  or  any  of  them,  not  exceeding 
10  dwts.  of  silver  each,  except  only  necks  and  collars  for  castors,  cruets, 
or  L'lasses,  ajijH'riainiiifi;  to  any  sort  of  stands  or  frames;  silver  goods 
not  weighing  r>  dwts.,  except  necks,  collars,  and  tops  for  castors,  cruets, 
or  glasses  appertaining  to  any  sort  of  stands  or  frames,  buttons  to  be 
affixed  or  set  on  any  wearing  apjmrel,  solid  sleeve  buttons,  and  solid 
studs,  not  having  a  bissiled  edge  soldered  on,  wrought  seals,  blank  seals, 
bottle  ticket.',  shoe  clasps,  j)atch  boxes,  salt  spoons,  salt  shovels,  salt 
ladles,  tea  sj)oons,  tea  strainers,  caddy  ladles,  buckles  (shirt  buckles  or 
brooches  Ixifore  mentioned  excei)ted),  and  pieces  to  garnish  cabinets,  or 
knife  cases,  or  tea  chests,  or  bridles,  or  stands,  or  frames,  (80  Geo.  '.i, 
c.  :il.)  Gold  Wedding  rings  are  to  be  marked  as  gold  plate.  (18  &  lH 
Vict.  c.  00,  s.  1.) 

Imported  foreign  jilate,  except  ornamental  ])late,  made  Iwfore  IHoo 
(.')  &  (>  Vict.  c.  .")(!,  s.  0),  is  to  be  markeil  as  English  j)late  (.')  &  (I  Vict. 
c.  47,  8.  511),  and  under  sec.  2  of  :}'.)  Sc  40  Vict.  c.  lio,  had  to  be  marked 
with  the  figure  F  on  an  oval  shield.  The  hall  mark  of  foreign  jilate 
is  now  regulated  by  the  Hall  Marking  of  Foreign  Plate  Act,  r.K'l 
(4  Edw.  7,  c.  t;),  and  the  Order  in  Council  of  May  1 1th,  11>0G  (Statutory 
knles  and  Orders,  IDOG,  No.  .'J8G),  made  under  that  Act,  and  jtrinted 
l>elow,  p.  180.  iSVy  also  as  to  tiie  procedure  to  be  followed,  sec.  10 
of  the  Revenue  Act,  188;;  (40  &  47  Vict.  c.  .').'>). 

Penalties  for  counterfeiting  a.ssay  marks  and  connected  oflences  aif 
provided  by  7  &  h  Vict.  c.  22. 

The  imi»oriation  of  clocks  and  watches,  or  any  other  article  of  metal 
imjtressed  with  any  mark  or  stamj),  rejiresmting  or  in  imitation  of  any 
legal  iJritish  assay  mark  or  stamp,  or  purporting  by  any  mark  or 
appearance  to  be  of  the  manufacture  nf  the  Fniteil  Kingdom,  is 
forbidden  (.S:>  &  40  Vict.  c.  'M',,  s.  42). 

Watch  ciuses  of  foreign  manufacture  brought  for  as.say  to  any  assay 
office  in  the  United  Kingdom  are  to  be  marked  as  directed  by  the  Order 
in  Council  of  the  7th  of  -May,  IIHi7,  made  nmler  the  Merchandise  Marks 
Act,  18H7,  8.  K. 

(Jold  and  silver  watch  cases,  forming  ])arts  (jf  finislied  watches 
imj)orte(i  into  the  United  Kingdom  fidui  abroad  are  gold  and  silver 
plate  within  the  meaning  of  the  Cnsloms  .\et,  1SI2:  (lohlsiuith  Co.  v. 
Wijiill,  [r.M(7j  1  K.  15.  'J.').  In  1:107  an  Act  (7  Edw.  7,  c.  8)  was  parsed 
exempting  existing  stocka  of  Hiich  goods. 
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ri.A'i'Ki)  dooDS.] — ^liikor.s  of  jilaLc'd  j^'oods  in  Sholliuld,  or  witliin  l<Mt 
miles  (hereof,  are  iiuthoriHed  to  strike  on  their  floods  their  .suniiinicH,  or 
the  niunes  of  their  lirni,  with  a  mark  (not  )mn<^  an  imitation  of  an 
assay  mark)  wliicli  is  apj)roved  l)y  the  <,niardians  of  the  jussay  (cilice  and 
rejjistered  (24  Geo.  i5,  sess.  2,  c.  20,  ss.  2  and  :;). 

SiLVKU.]— iSi"^  "  Plate." 

Storks  (Pchmc).] — The  marks  ennmorated  helow  to  denote  that 
stores  to  which  they  are  adixed  are  his  Majesty's  projierty ;  the  marks 
not  to  he  a]>]iHed  hy  nnaiuhorised  persons';  ohliteradn^'  the  marks  with 
intent  to  conceal  his  Majesty's  property  in  the  stores  is  a  felony;  rcfji- 
mental  necessaries,  &c.,  issued  to  soldiers,  militiamen,  or  volunteers  are 
excepted  from  the  Act  (;'8  &  iV.)  ^'ict.  c.  2'*  ;  J 1  it  45  Vict.  c.  58, 
s.  15i;). 


stores. 


MarkH. 


Hempen  cordage  and  wire  rope 


Canvas,  fearnought,  hammocks,  and  sea- 
men's bags. 

Bunting 

Candles 


Timber  or  metal. 

Any    stores    not     before    enumerated, 
whether  similar  to  the  above  or  not. 


White,  black,  or  coloured  worsted  threads 
laid  up  with  the  yarns  and  wire 
respectively. 

A  blue  line  in  a  serpentine  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cottfin  tlireads  in  each  wick, 
or  wicks  of  red  cotton. 

The  name  of  her  Majesty  (Queen  ^'ic- 
toria),  her  predecessors,  her  heirs  or 
successors,  or  of  any  public  depart- 
ment or  any  branch  thereof,  or  the 
broad  arrow,  or  a  crown,  or  her 
Majesty's  arms,  whether  such  broad 
arrow,  crown,  or  arms  be  alone  or  be 
in  combination  with  any  such  name 
as  aforesaid,  or  with  any  letters 
denoting  any  such  name. 


Tobacco.] — Cavendish  and  negro-head  tobacco  to  be  delivered  for 
home  consumption  in  separate  packets  not  cxccedin<j  1  lb.  or  less  than 
1  oz.  in  weight,  and  wrapped  in  a  wrapper  and  label  approved  by  the 
Commissioners  of  Customs  ;  not  to  be  S(«ld,  or  had  in  possession,  except 
wrapped  and  lai)elled  as  aforesaid  ;  penalties  for  forging  labels  (2(;  &.  27 
Vict.  c.  7,  ss.  3 — S). 

Weights  and  Measures.]— To  be  marked  with  proper  indicating 
marks:  see  the  "Weights  and  Measures  Acts,  1878  to  r.iu4,  41  &  42 
Vict.  c.  49  ;  52  &  5;)'  Vict.  c.  21  ;  4  Edw.  7,  c.  2S. 

Yarn.] — Penalty  for  reeling  short  lengths  of  yarn.  17  Geo.  3,  c.  11 
(ss.  17— r.).  24,  in  part  repealed  by  the  S.  L.  Rev.  Act,  18G1  ;  ss.  12, 
22,  repealed  in  part ;  ss.  2o,  2:3,  repealed  by  47  &  48  Vict.  c.  4:6,  s.  4  ; 
and  s.  24  by  5(1  &  57  Vict.  c.  CI,  s.  2). 


'  See  28  &  2<)  Vict.  c.  S9,  s.  4.i  (Greenwich  Hospital   Mark),  and  38  &  39  Vict, 
c.  2o,  s.  17. 


AlTElsJ)l\    \ 


PATENTS   AND    DESIGNS  ACT,  1007. 

ni. — (1)  If  his  ^lajcsty  is  ]»lcasi-(I  to  make  any  nrran<ri'incnt  with  tlic 
•roverninent  of  any  foreiirn  State  for  nmtual  ])n)tecti()n  of  iiiventi»jns,  or 
dcsifrns,  or  trade  marks,  then  any  person  who  has  ai)j)lictl  f<»r  protection 
for  any  invention,  desiirn,  or  trade  mark,  in  tliat  Slate  sliall  be  entitled 
to  a  patent  for  his  invention  or  to  reL'istration  of  his  desiu'n  or  trade 
mark,  under  this  Act  or  the  Trade  Marks  Act,  1  !)<)"),  in  priority  to 
other  apjiHcants,  and  the  jtatent  or  rejristration  shall  have  the  s;ime  date 
as  the  date  of  the  application  in  the  forei,<,ai  State, 

Provided  that  :— 

(a)  The  ajiplication  is  made  in  the  case  of  a  patent  within  twelve 

months,  and  in  the  case  of  a  desi<,'n  or  trade  mark  within  four 
months,  from  the  apj)lication  for  jirotection  in  the  foreign 
State  ;  and 

(b)  Nothing  in  this  section  shall  entitle  the  patentee  or  proprietor  of 

the  design  or  trade  mark  to  recover  damages  for  infringements 
liappening  prior  to  the  actual  date  on  which  his  complete 
specification  is  accepted,  or  his  design  or  trade  mark  is 
registered  in  this  country. 
(2)  Tile  patent  granted  for  the  invention  or  the  registration  of  a 
design  or  trade  mark  shall  not  be  invalidated — 

(a)  In  the  case  of  a  patent,  by  reason  only  of  the  publication  of  a 

description  of,  or  use  of,  the  invention  ;  or 

(b)  In  the  case  of  a  design,  by  reason  oidy  of  the  exhibition  or  use 

of,  or  the  publication  of  a  (loscriptit)n  or  representation  of,  the 
design  ;  or 

(c)  in  the  case  of  a  trade  mark,  by  reason  only  of  the  use  of  the  trade 
mark  ; 

in  the  United  Kingdom  or  the  Isle  (»f  Man  during  the  period  specified 
in  this  section  as  that  within  which  the  application  nniy  be  nuide. 

(:»)  The  application  for  the  grant  of  a  ])atent  or  the  registration  of  a 
design,  or  the  ret,'istration  of  a  tra<le  mark,  under  this  section,  must  be 
made  in  the  same  manner  as  an  ordinary  application  under  this  Act  or 
the  Trade  Marks  Act,  I'.kij  : 
Provided  that — 

(ft)  In  the  cast!  of  patents  the  apj)licatiou  shall  be  accompanied  by  a 
comjtlete  specilication,  which,  if  it  is  not  acce|>ted  within  the 
twelve  months  from  the  application  for  protection  in  the 
foreign  State,  siiall  with  the  drawings  (if  any)  be  open  to  public 
inspection  at  the  expiration  of  that  period  ;  and 
(b)  In  the  cose  of  trade  marks  any  trade  mark  the  registration  of 
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wliidi  liu.s  Iiccii  duly  ii|i)ili(Ml  for  in  the  coiintry  (ifori'/iii  niuy 
be  rejjistered  under  the  Tnide  Miirk.s  Act,  i;ii).'». 

(1)  The  provisioiiH  of  this  Kection  .shidi  ai)j)ly  (udy  in  the  ease  of 
tliosc  f(tr(;iu:n  Slates  with  respect  to  which  his  Majesty  l)y  Onler  in 
Conneil  deeiares  them  to  he  appiieahli,*,  and  so  lon<^  (jidy  in  the  case  of 
each  State  as  the  Order  in  Council  continues  in  force  witli  respect  to 
that  State. 

(f))  Where  it  is  made  to  appear  to  liis  Majesty  that  the  le^nslature  of 
any  liritish  Possession  has  made  satisfactory  j)rovisioii  for  the  protection 
of  inventions,  desi^^'ns,  and  trade  marks,  patented  or  re«(istered  in  this 
country,  it  shall  l)e  lawftd  for  his  Majesty,  hy  Order  in  Council,  to 
apply  the  ]irovisions  of  this  section  to  that  Possession,  with  such 
variations  or  additions,  if  any,  as  may  be  stated  in  the  order. 


ORDERS  IX  COUNCIL  APPLYING  THE  PROVISIONS  AS 
TO  IXTi:ii.\ATI()XAL  AND  COLOXIAL  ARRAXGEMEXTS 
TO  FOREIGX  STATES  AXI)  J}R1TIS1I  POSSESSIONS.' 

Colon lA l  Ai{ i{ano k.m knts. 


Colony. 

Date  of  Order  in  Council. 

Statutory  Rules  and  Orders. 

Ceylon          

Coinmonwealtliof  Australia 

Qufendand- 

Kew  Zealand 

Tlll^llDluift'^    ... 

Trinidad  and  Tohaso 
1 1  'ester  11  A  uf:t  ni  liu- 

7Aug.,  iDu:^       

26  March,  l'.»ii7 

17  Sept.,  iss.'i 

s  Feb..  IS'.tu       

:{0  April,  IS'.tl 

12  Aug.,  11KI7     

llMay,  18'J.5     

I'.t(l3,  p.  2(58,  No.  9.33. 
r.H)7,  p.  77H,  No.  203. 
Vol..-),  p.  141. 
l.s'.)0,  p.  887. 
is;)4,  p.  54.  No.  12:1 
llto7.  p.  777,  No.  6.')2. 
1895,  p.  587,  No.  24.-). 

Intkknational  Arrangkmf.nts.^ 


Foreign  State. 


Date  of  Order  in  Council 


Austria-Hungary 

Belgium 

Brazil  

Cuba 

Denmark  (including  the  I 
Faroe  Islands)  ) 

Dominican  llepublic 


17  May.  litnn 
2t;  June,  1S.S4 
2t;  June.  1SS4 
12  Jan.,  laO.-. 

20  Nov.,  18y4 

21  Oct.,  1890 


Statutory  Bule.s  and  Orders. 


No.  .085  of  I'.IU'J. 
Vol.  o,  p.  142. 
Vol.  5,  p.  142. 
1905,  p.  270,  No.  10. 

1894,  p.  .-)6,  No.  542. 

1890,  p.  887. 


'  Sec.  103  an.l  I04  of  the  Patents, 
kc.  Act.  18S3.  Now  replaced  by  sec.  91 
of  the  Patents  and  Designs  Act,  1907. 

2  Consequent  on  the  Order  in  Council 
applying  the  section  to  the  Common- 
wealth of  Australia,  the  Orders  in 
Council  relating  to  Queensland  and 
"Western  Australia  were  revoked  on 
■Rlarch  2()th.  1907,  and  that  relating  to 


Tasmania  on  August  12th.  1007. 

^  As  to  Ciuatemala.  Salvador,  and 
Ecuador,  see  p.  159.  Those  countries, 
A:c.,  marked  *  (including  Ecu.idor)  are 
not  parties  to  the  International  Con- 
vention, but  similar  arrangements  exist 
between  them  and  Great  Britain  for  the 
mutual  protection  of  trade  marks. 


loi: 
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1 N TKUN ATiox Ah  A URAXG EM h}ii6^— Continued. 


Foreign  8Ut0. 


Dtta  of  Order  In  Council.  Statutory  Ruloi  tod  Order*. 


•Kcun<lor 

Franco  (with  Algeria  and  | 

Colonics)  I 

Qermnny 
•O  recce 

•Homlurns 

Italy  

Jnpnn 
Mexico 

Netherlands  

Netherlands  (East  Indian  I 

Colonies)  I 

Netherlands  (Cura(,'oa  and  I 

Siiiinani)  1 

Norway        

•Para;.'uay   ... 

Portujrai  (with  the  Azores  I 

and  Madeira)  I 

•Roumania 

Servia 

Spain  

Sweilen 

Switzerland 

Tunis  

United  States 

•Uruguay 


Ifi  May,  1S'.»:{ 

2('i  June.  ISSI 

9  Oct.,  V.K>:\ 
\r>  Oct.,  is'.M 
•2i'i  Sept..  r.toi 

•Jfi  .June,  isst 
7  Oct..  is;ti» 

25  .May,  iss'.t 
2(>  June,  1884 

17  Nov.,  1888 

17  Maj-,  18'JO 

See  Sweden. 
2-1  Sept.,  18SG 

26  June,  1884 

.".  Aug.,  18112 
20  June,  1884 
2t;  June,  1884 
;•  July.  18S.-> 
2t;  .huie.  1SS4 
2i;  June,  1SS4 
12  July.  1SS7 
24  >cp't.,  1886 


1893,  p.  6.-1. 

Vol.:..  p.  H2. 

l".»i>3,  p.  1170.  No.  867, 

lS',t4,  p.  .-,7.  No.  234. 

r.Htl.  p.  320,  No.  7y'.». 

Vol.  .-..  p.  142. 

I  situ.  p.  W\,  No.  7.V.I. 

Vol.  .-..  p.  HC. 

Vol.  '.,  p.  142. 

Vol.  5,  p.  145, 
1890,  p.  886. 

Vol.:.,  p.  144. 

Vol,  .-..  p.  142, 

1 8<,I2.  p.  G.">0, 
Vol.  .-).  p.  142. 
Vol.  -.,  p.  142. 
Vol.  -..  p,  143. 
Vol.  r.,  p.  142, 
Vol.  '.,  p,  142. 
\o\.'>.  p,  14.-, 
Vol,  5.  p.  144. 


Placks  undku  British  Jurisdiction. 

Penaltie.s  on  Briti.sh  subjects  cummiLtiiij;  odeiiccs  ufraiust  tlu'  ratctits, 
&c.  AcU,  1883  to  1888.'' 


Places. 

Date  of  Order  In  Council. 

StAtutoo'  Rules  and  Orders 

Africa — 

(«)  Continrnt  aiultid/iimit 

Juluiidt          (excluding 

certain    of    the     terri- 

tories    to     which     the 

■ 

15  Oct.,  1889,  Art.  55  ... 

Vol.  3,  pp.  2.V.t,  27.3. 

Order       noted        infra. 

under  (ft),   and    OrdeiK 

dealing       with       other 

partf."  ajiplv). 
(/,,    iMAf  Mruu        ... 

7  July.  ls'.i7.  Art.  17    ... 

ls;t7.  pp.  131,141.  No.  575. 

•  See  note  (3),  previous  page. 

•  Orders  in  Council  issued  under 
41  A:  42  Vict.  c.  67,  now  rej.laccd  by 
53  &  54  Vict,  c,  37.  The  Patents,  kc. 
Acta,  1H83  to  IHNK,  are  now  re|M-al<<l, 
ond  their  provisionn  creating  oflcnces 
arc  replaced  by  sees.  66  and  67  of  the 
Tnulc    Marks   Act,   1905,   and  sees.  89 


and  90  of  the  Patents  and  l><signs  Act. 
l'.'o7.  Sec.  9H  of  the  last-mentioned 
Act  contains  a  saving  as  to  Orders  in 
Council  niiide  under  the  repealed  Acts. 

=•  Seethe  Index  to  the  Statutory  Uules 
and  Orders  in  force  on  l>eecniher  3l8t, 
r.tit:i,  nnd  subse<|uent  vohnnes. 


PLACES    UNDKK    lUirilMI    .lUiasDIciloX, 


ao 


Places  under  British  Jurisdiction — ronlinued. 


Places . 


Hriinci 

Cliiiia  ami  Cdiea     ... 

Egyi.t  

Morocco 

Oltoniaii      I'liniiiri!     (ami  | 
sec   Egypt,  supra)  ) 

I'ersift  ...         

IVrsian  Coast  ami  Islands... 

Siain... 

ISomalilaucI  ... 

Turkey.      Sec    Ottoman  I 
Knipiff.  ) 

Zanzibar 


Dato  of  Order  in  Council. 


22  Nov.,  ISild,  Art.  H)  . 
11  Feb.,  I'.t07,  Art.  H  . 
S  Aug.,  iS'jy,  Art.  57    . 

28  Nov.,  1889,  Art.  112. 

8  Aug.,  1899,  Art.  57    . 

13  Dec,  1889,  Art.  292. 
K?  Dec.  1SS9.  Art.  50  . 
4  Ajiril,  r.Mit;.  Art.  59  . 
7  Oct.,  1899,  Art.  12     . 


7  July,  1897,  Art.  17 


Statutory  RuIor  and  Onloni- 


1890,  p.  f.77.' 

1907,  p.  IS.-,,  N...  107. 

ls'.)'.»,      pp.      (;i:j,      (;(;2, 

No.  59.-I.''' 
Vol.  3,  pp.  524,  558, 

I  1899,     pp.     G43,      002, 

I      No.  595. 
Vol.  3,  pp.  098,  7G6. 
Vol.  3.  pj).  790.  815. 
1900.  J).  227,  No.  2S2. 
1H99,       pp.      705,       711, 
No.  758. 


1S97.       pp. 
No.  57G. 


l.VJ,       IGt 


»  The  Hrunci  Order.  I'.nil.  No.  588, 
does  not  appear  to  atlect  the  above- 
mentioned  Order,  so  far  as  relates  to 
patents,  kc. 

-  This  Order  (the  Ottoman  Order  in 
Council,  1899)  is  (Art.  12)  suspended  as 


regards  matters  witiiin  the  jurisdiction 
of  the  Egyptian  Courts  established  with 
his  Majesty's  concurrence,  and  the  limits 
of  the  Order  as  respects  Egypt  do  not 
extend  to  any  place  south  of  the  22nd 
parallel  of  north  latitude. 


Ari'l.NDIX     I\ 


Tin-:  iNri:i:xATiuNAi>  coxvkntiox.' 

Intkrxatioxal  Convention  bktwkkn  the  Govrunments  of  IIklcium, 
Hhazil,  Spain,  France,  Guatemala,''  Italy,  Nethkhlands, 
rouTroAL,  Salvador,"^  Servia,  and  Switzkrland,  for  the 
1'rothction  of  Industrial  Property. 

Sujtud  at  Paris,  Marrh  '20th,  1883. 

[Ratifications  exchanged  at  Paris,  June  Gth,  1884.] 

[Translation.] 

Art.  I.  The  Governments  of  Belgium,  liiazil,  Spain,  France, 
Guatemala,-  Italy,  Holland,  Portuiral,  Salvador,'-  Servia,  and  Switzer- 
land constitute  themselves  into  a  Union  for  the  protectii«n  of  Industrial 
Property. 

Art.  II.  The  suhjccts  or  citizens  of  each  of  the  Contracting  States 
shall,  in  all  the  other  States  of  the  Union,  as  regards  {)atents,  industrial 
designs  or  models,  trade  marks  and  trade  names,  enjoy  the  advantages 
that  their  respective  laws  now  grant,  or  shall  herealter  grant,  to  their 
own  sul)ject8  or  citizens. 

Conse(jiiently,  they  shall  have  tlni  same  protection  as  the  latter,  and 
the  same  legal  remedy  against  any  infriuiri'ment  of  their  rights,  pro- 
vided they  observe  the  formalities  !;nd  conditions  imjxised  on  subjects 
or  citizens  by  the  internal  legislation  of  each  State. 

Art.  III.  Subjects  or  citizens  of  States  not  forming  part  of  the 
Union,  who  are  domiciled,  or  have  real  or  ejf'ertire  industrial  or  com- 
mercial establishments  in  the  territory  of  any  of  the  States  of  the  Union, 
shall  Ix;  assimilated  to  the  subjects  or  citizens  of  the  Contracting  States. 

The  italicised  words  wcpj  added  by  the  linissels  -\ct. 

AuT.  IV.  Any  person  who  has  duly  applied  for  a  patent,  industrial 
design  or  model,  or  trade  nuirk  in  one  of  the  Contracting  Slates,  shall 

'  Further  articles  were  agreed  u|M>n  Ixr  Htli,  inoo.     These  are  itnliciwHl  or 

at  tlic  Coiifcreiice  iit  Home  in   IMHCi  (see  aif  nfcrnd  to  in  the  notes.     Serviaand 

Parliamentary    l'a|Kr.    C. — -Js;!?),    but  the     liuminican      Itcpulilic     have     not 

were  never  rat  ifn.'<l.     1  he  articles  prinleil  raiitiiHl     tlie     llrus.selH    Act.       Further 

below,  p.  l<;o,  were  a^'ree<l  u|Min  at   the  nnies  on  the  articlos  of  the  Convention 

Conference  at  .Madrid  in  lS'.i|,und  they  will   l»e  found — Kerly,  Hrd  ed.,  p.   743. 
have  been  duly  ratilie<i  hy  (treat  Uritain,  ^  Salvador  withdrew  from    this  Con- 

Hpttin,  Knince,  Switzerland,  and   Tunis.  vent  ion  l>y  notice  datc<l  Septemlxjr  fith, 

Tlie    orticle.H    printtnl    )m-]ow,    j,.     HW,  ISHi'i;    (Juatemala      by      notice     dated 

vfcrv   not    ratitif.-d    by    (Jrcat    lUitain.  Novemlx-r  l'7tli,  IMM,  taking  effect  on 

Amemlmentii  of   the  Clonvcntion    were  Novend>er  Mh,  1»1».'>. 
mndo  by  the  KruHMls  Act  of    Decern- 


'lill':    l.\Ti:ilN'A|-I()XAL   CONVENTION.  lijlj 

enjoy,  as  rcj^'anls  rci^'istratioii  in  tli<!  otlior  States,  and  rtiscrvirij,'  the 
rif^lits  of  third  parties,  a  rii:lit  of  jiriority  (hirin<(  the  periods  hereinafter 
stated. 

Conseiiuently,  subse(|nent  registration  in  any  of  the  other  States  of 
the  Union  before  exjjiry  of  these  periods  shall  not  he  invalidated  thronj^h 
any  acts  accomplished  in  the  interval,  cither,  for  instance,  hy  another 
registration,  hy  jmltlication  of  the  invention,  or  hy  the  wfukit)*.'  of  it  [hy 
a  third  party]  hy  the  sale  of  copies  of  the  desiy:n  or  model,  or  hy  nse  of 
the  trade  mark. 

The  above-mentioned  tci-iiis  of  priority  shall  be  six  months  fur  i)at(Mits 
and  three  months  for  industrial  desiijns  and  mudcls  and  trade  marks. 
A  uinnth  lonj^er  is  allowed  for  countries  beyond  sea. 

The  nrussels  Act  substitutes  "twilve"  and  ''four"  for  "  six  "  aii'l  "three" 
and  omits  the  (itlier  bnu-keteil  worils.  .\rt.  IV.  as  amended  provides  a  j)crio<l  of 
four  months  durin;.;  wiiich  tiie  mark  may  be  rejjistered  in  all  the  Contracting 
8tatcs,  and  the  cHicacy  of  the  registration  cannot  be  aflfected  by  Acts  which  have 
been  acconiplisheil  in  the  interval  and  in  particular  by  another  registration  or 
the  use  of  the  mark. 

[Art.  IVii.  Added  by  the  Brussels  Act  relates  only  to  Patents.] 

Art.  v.  The  introduction  by  the  patentee  into  the  country  where  the 
patent  has  been  granted  of  objects  manufactui'ed  in  any  of  the  States  of 
the  Union  shall  not  entail  forfeiture. 

Nevertheless,  the  jiatentee  shall  remain  bound  to  work  his  patent  in 
conformity  with  the  laws  of  the  country  into  which  be  introduces  the 
patented  objects. 

Cf.   Section  27  of  the  Patents  and  Designs  Act,  I'.IU". 

Art.  YI.  Every  trade  mark  duly  registered  in  the  country  of  origin 
shall  be  ailmitted  for  registration,  and  protected  in  the  form  originally 
registered  in  all  the  other  countries  of  the  Union. 

That  country  shall  be  deemed  the  country  of  origin  where  the 
apj)licant  has  his  chief  seat  of  business. 

If  this  chief  seat  of  business  is  not  situated  in  one  of  the  countries  of 
tile  Union,  the  country  to  which  the  applicant  belongs  shall  be  deemed 
the  country  of  origin. 

Registration  may  be  refused  if  the  object  for  which  it  is  solicited  is 
considered  contrary  to  morality  or  public  order. 

Art.  VII.  The  nature  of  the  goods  on  which  the  trade  mark  is  to 
be  used  can,  in  no  ctise,  be  an  obstacle  to  the  registration  of  the  trade 
mark. 

Art.  VIII.  A  trade  name  .shall  be  protected  in  all  the  countries  of 
the  Union,  without  necessity  of  registration,  whether  it  form  part  or 
not  of  a  trade  mark. 

Art.  IX.  All  goods  illegally  bearing  a  trade  mark  or  trade  name 
may  be  seized  on  importation  into  those  States  of  the  Union  where  this 
mark  or  name  has  a  right  to  legal  protection. 

The  Act  of  Brussels  adds  :  " /«  fJiosp  Statcx  of  which  the  Irf/i.<I(ifitin  docs  not 
admit  of  the  seizure  on  importation,  thi.t  seizure  may  be  replaced  hy  an  injunction 
against  importation.  The  authorities  are  not  obliged  to  ejff'ect  a  seizure  in  case  of 
transit." 

Arts.  IX.  and  X.  are  applied  in  English  law  by  the  provisions  of  the  M.  M.  A., 
1887,  which  go  much  further  than,  and  therefore   satisfy,  the   provisions  of  the 
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Convention.  This  nrtiolo  was  n  Kn-al  JK^nelil  to  tlie  Slatis  which  nmdo  liberal 
pMvisiiin  in  rcpinl  to  the  marks.  Hiit  this  bom-tit  j:nuliially  diniinishol  «.win|{ 
to  the  tendency  «'f  nil  the  Slates  <>f  the  I'liion  to  adupt  u  brojuler  conception  of 
marks. 

The  Pfizure  shall  Itc  elTcctcd  at  tlii'  request  of  either  the  jiroper  jmhlic 
lU'imrtnieiit  orof  (he  interested  jtarty,  pursuant  to  the  interiml  le<,M8lation 
of  eael;  eountrv. 

AuT.  X.  The  jmivisions  of  tlie  preceding:  article  shall  apply  to  all 
ijootls  falsely  heariii};  the  naiui-  of  any  locality  as  indication  of  the  i)lacc 
of  oriirin,  \\lien  such  indication  is  associated  with  a  trailc  name  of  ti 
tictitious  character  or  assinned  with  a  fraudulent  intention. 

Any  ])rodiicer  of,  or  trader  in,  such  jroods.  estaldished  either  in  the 
localitv  falsely  desi;jnnted  as  the  jtlace  of  (tritrin  or //»  ,'///'  rri/ion  in  ichuh 
such  locality  is  sitiiahif  shall  he  drcnicd  an  interested  party. 

See  note  to  Art.  IX. 

.\rt.  Xb.  Prr*oni>  rrfurtinn  to  tlir  cpiinfrus  rrfrrrcd  to  in  the  Coiirrntioit  (^Aiit. 
II.  ami  III.)  uliiill  enjoy  in  iiU  States  of  the  Union  the  proteetion  accorded  to  nutireit 
againxt  ditlioncxt  competition. 

Art.  XI.  The  hijih  contructin.ij  parties  aixree  to  ^fant  ///  ronformiiy 
tvilh  the  let/ishifion  of  ear h  rountry  temi>orary  protection  to  patentahle 
inventions,  to  industrial  designs  or  models,  and  trade  marks,  for  articles 
exhihited  at  otlicial  or  otliciajly  reco^'nised  international  exhibitions  held 
in  the  tirritory  of  one  of  them. 

This  article  is  carrieil  out  as  regards  patents  and  designs  by  sees.  \i>  and  .".'.t  of 
the  I'atents  and  Trade  Marks  Act,  llt07.  No  analogous  provision  was  retiuirtd  aa 
regards  ti-ade  marks,  as  the  right  to  a  tr.-nle  mark  in  England  is  ac-iuired  not  by 
priority  of  registration,  but  by  priority  of  user. 

Art.  XII.  Ivich  of  the  liiirh  contractin<r  j.arties  afrrees  to  esiaidish  a 
special  <rovernnient  department  fur  industrial  jtroitcrty,  and  a  central 
olVwe  f(»r  communication  to  the  pul)Iic  of  patents,  industrial  designs  or 
models,  and  trade  marks. 

Ai:t.  XIII.  An  international  ollice  shall  he  oriranised  under  the 
name  of  '*  Bureau  International  de  I'Union  pour  la  Trotection  de  la 
Projiriete  Industridle "  (International  Ollice  of  the  Tnion  f(U-  the 
Protection  of  Industrial  l'roj)erty). 

This  (.nice,  the  expense  of  which  shall  he  defrayed  hy  the  Governments 
of  all  the  contracting  States,  shall  he  placed  under  the  high  authority 
of  the  central  administration  of  the  Swiss  Confederation,  and  shall  work 
under  its  supervision.  Its  functions  shall  he  determined  hy  agreement 
between  the  States  of  the  Union. 

Aht.  XIV.  The  present  (.'onvention  shall  he  submitted  to  i»eritMlical 
revisions,  with  a  vii-w  to  introducing  improvements  calculated  to  jierfect 
the  svhtem  of  the  I'nion. 

To'  this  end  conferences  shall  1)C  successively  held  in  one  of  the  Con- 
tracting States  by  delegates  of  the  said  States.  The  next  meeting  shall 
take  place  in  1>^h.')  at  I^»me. 

Art.  XV.  It  is  agreed  that  the  high  contracting  parties  resi)ectively 
reserve  to  themselve.s  the  right  to  make  separately,  a-s  between  them- 
selvcH,  KiMcial  ari-angcnients  for  the  juotection  of  industrial  projurty, 
in  so  far  a-s  siieh  arrangements  do  not  contravene  the  provisions  of  the 
present  Convention. 
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Aiti'.  XN'I.  States  uliidi  liMve  not  t:il<cii  |i;iit  ill  t\u'.  jjreseiit  Conven- 
tion sliiiil  l»(i  |icrmitt<'(l  to  udiien'  to  it  at  Lli('ir  request. 

Sucli  adliesidii  sliall  be  noLilied  olliciaiiy  tlir<»ii^'li  the  (li|>Ioiiiatic 
channel  to  the  (Jovcrnnient  of  the  Swifis  ("(in federation,  ami  hy  the 
hitter  to  all  the  others.  It  shall  iniply  eoinpletb  aceession  to  all  the 
clunses  and  adinissinn  to  all  the  advantages  stipulate*!  by  the  ]iresent 
Convent  ion,  and  aliall  (akr  vffirl  our  nunilk  (ifhr  Ihc  dcspalrJi  of  the  notifica- 
lion  nuiilv  bij  lliv  Siriss  (loiwrntnnil  lo  theotlier  iStates  of  the  U?iion,  ujilesH 
a  Infer  tlalr  is  iiuliniled  hij  Ihe  ucccdimi  Slaio. 

Alt'!'.  XVII.  The  c.xecntioii  of  the  reciprocal  enfjagemcnts  contained 
in  the  present  Convention  is  subordinated,  in  so  far  as  necessary,  to  the 
observance  of  the  formalities  and  rules  established  by  the  constitutional 
laws  of  those  of  the  \\\'^\  contracting;  parties  who  are  bound  to  procure 
the  application  of  the  same,  which  they  en,u;a<(e  to  do  with  as  little  delay 
as  po.ssible. 

Art.  XVIII.  The  present  Conventinn  shall  come  into  operation  one 
month  after  the  exciiaiif^e  of  ratifications,  and  shall  remain  in  furce  for 
an  unlimited  time,  till  the  expiry  of  one  year  from  the  date  of  its 
denunciation.  This  denunciation  shall  i)e  addressed  to  the  Government 
commissioned  to  receive  adhesions.  It  sliall  only  all'ect  the  denouncing 
State,  the  Convention  remainini,^  in  operation  as  regards  the  other 
contracting  parties. 

{Here  follow  the  Sig7iatures.'\ 


Final  Protocol. 

On  proceeding  to  the  signature  of  the  Convention  concluded  this  day 
between  the  (Jovernments  of  Belgium,  Brazil,  Spain,  France,  Guatemala, 
Italy,  the  Xetherlands,  Portugal,  Salvador,  Servia,  and  Switzerland,  for 
the  protection  of  industrial  property,  the  undersigned  plenipotentiaries 
have  agreed  as  follows  : — 

1.  The  words  "industrial  property"  are  to  be  understood  in  their 
broadest  sense  ;  they  are  not  to  apply  simply  to  industrial  products 
properly  so  called,  but  also  to  agricultural  ]iroducts  (wines,  corn,  fruits, 
cattle,  &c.),  and  to  mineral  products  employed  in  commerce  (mineral 
waters,  ifcc). 

2.  Under  the  word  "  patents  "  are  comprised  the  various  kinds 
of  industrial  ]iatents  recognised  by  the  legislation  of  each  of  the 
Contracting  States,  such  as  importation  patents,  improvement 
patents,  &c. 

3.  The  last  paragraph  of  Article  II.  does  not  allect  the  legislation  of 
each  of  the  Contracting  States  a.s  regards  the  procedure  to  be  followed 
before  the  tril)unals,  and  the  competence  of  those  tribunals.^ 

4.  raragra[)h  I.  of  Article  VI.  is  to  tie  understood  as  meaning  that  no 
trade  mark  shall  be  excluded  from  protection  in  any  State  of  the  Union 
from  the  fact  alone  that  it  does  not  satisfy,  in  regard  to  the  siirns  com- 
posing it,  the  conditions  of  the  legislation  of  that  State  ;  provided  that 
on  this  point  it  comply  with  the  legislation  of  the  country  of  oriirin.  and 
that  it  had  been  properly  registered  in  said  country  of  origin."    With 

1  Article  3  B  relates  to  compulsory  working  of  patents. 
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tliis  exception,  which  relates  mily  to  tht-  form  of  the  mark/  ami  under 
reserve  of  the  provisions  of  the  other  ArticUs  of  tlie  Convention,  the 
internal  Iei;islation  of  each  State  remains  in  force. 

To  avoid  misconstruction,  it  is  «<:reed  that  the  use  of  jmhlie  armorial 
l>earini:s  and  decorations  may  be  considered  as  l)ein<r  contrary  to  puldic 
order  in  the  sense  of  the  hist  pani<:raph  of  Article  VI. 

.*t.  The  oriranisatioii  of  tlie  special  department  for  industrial  projx'rty 
mentioned  in  Article  XII.  shall  comprise,  so  far  as  possible,  the 
publication  in  each  State  of  a  ])eriodical  ofUcial  paper. 

(■).  The  common  expenses  of  the  International  office,  instituted  by 
virtue  of  Article  A' 1 1 1.,  are  in  no  ca.se  to  exceed  ft)r  a  sin«;le  year  a  total 
sum  representiu};  an  uveraire  (tf  2,0(»(>lr.  for  each  ('ontractiny  State. 

To  determine  the  part  whicli  each  State  should  contril»ute  to  this 
total  of  expenses,  the  Contractiiifi  States,  and  those  which  may  after- 
wards join  the  Union,  shall  be  divided  into  six  classes,  each  contributing 
in  the  proportion  of  a  certain  number  of  units,  namely  : — 

1st  class  ...         ...         ...         ...         ...  1'.')  units. 

2nd   .,  L'<|      „ 

3rd    .,  ...  ...  ...  ...  ...  l."»      „ 

4th     „  in      „ 

r.th .">    „ 

cth   „     ;'.    „ 

These  coefficients  will  be  multiplied  by  the  numlicr  of  States  in  each 
class,  and  the  sum  of  the  result  thus  obtained  will  supply  the  number 
of  units  by  which  the  total  expense  has  to  be  divided.  The  (juotient 
will  <:ive  tlie  amount  of  the  unit  of  expense. 

The  Contracting,'  States  are  classed  as  follows,  with  repird  to  the 
division  of  expen.se  : — 

...     France,  Italy. 

Spain. 

I'.eliriuin,  Brazil,  l\»rtuj;al,  Switzerland. 
...     Holland. 

Servia. 
...     Guatemala,  Salvador. 

The  Swiss  Government  will  superintend  the  ex])en.ses  of  the  Inter- 
national Office,  advance  the  necessary  funds,  and  render  an  annmd 
acc(tunt,  which  will  be  communicated  to  all  the  other  Administrations. 

The  Internatiomd  Office  will  centralise  information  of  e\ery  kind 
relatinir  to  the  protection  of  industrial  property,  and  will  brinj;  it 
together  in  the  form  of  a  jreneral  statistical  sialeinent,  which  will  be 
distributed  to  all  the  .\dministration.s.  Ii  will  interest  itself  in  all 
matters  of  c<»mmon  utility  to  the  Tnion,  and  will  edit,  with  the  help  (»f 
the  documents  supplied  to  it  by  the  various  Administrations,  a  |)eriodical 
paper  iti  the  French  languaj^e  dealing  with  fjuestions  rej-'anliiij,'  the 
object  of  the  I'nion. 

The  numl>er8  of  this  paper,  as  well  a.s  all  the  docunient.s  published  by 

1    I  r ..  .  Ti.r.-...i„nf«  "  in  rt-fpinl  to  the  name  nmrks.  wliich  nt   tli.it   time  were 

it"  nii(i  "(inly  to  the  not   lonwiiUTcd  a.H   marks  in  h  certain 

1  '.  "  were, no  <ioul>t,  umd  numljcr  of  State)*. 

bt^^uM:  oi/i.xutl  attCDtioD  wiu  directed  to 


1st  Class 

2nd    „ 

:;rd     „ 

4th  „ 
'.1  ii 

t»in  ,, 
0th     „ 
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the  IntiTiiational  Ollicc,  will  lie  circiil!it('(l  ainmijr  the  A'iiiiinistratioriH 
of  tliL'  States  of  the  Union  in  the  proportion  of  the  nunilx-r  of  (-(jntri- 
bntiiif;  iMiits  as  mentioned  iil)ove.  Snch  further  copies  its  may  he  desired, 
either  hy  the  said  Administrations  or  by  societies  or  private  ])ersons, 
will  l)e  paid  for  separately. 

The  International  Otlice  shall  at  all  times  hold  itse-lf  at  the  service 
of  inenihers  of  the  Union,  in  order  to  Biipj)ly  them  witli  any  B|)ecial 
information  they  may  need  on  (juestions  relating  to  the  international 
system  of  industrial  property. 

The  Administration  of  the  country  in  which  the  next  Conference  is  to 
be  held  will  make  preparation  for  the  transactions  of  that  Conference, 
with  the  assistance  of  the  International  Oflice, 

The  Director  of  the  International  Ollice  will  be  present  at  the  meet- 
ings of  the  Conferences,  and  will  take  part  in  the  discussions,  but 
without  the  pi'ivilege  of  voting. 

He  will  furnish  an  annual  report  upon  iiis  administration  of  the  office, 
which  shall  be  communicated  to  all  the  members  of  the  Union, 

The  otlicial  language  of  the  International  Oflice  will  be  French. 

7.  The  present  final  protocol,  which  shall  be  ratified  together  with 
the  Convention  concluded  this  day,  shall  be  considered  as  forming  an 
integral  part  of,  and  shall  have  the  same  force,  validity,  and  duration 
as  the  said  Convention. 

[Here  fulloiv  ihc  signatures.} 


Accessions  and  Withdrawals} 

Australia  acceded  August  .">,  11)07. 

Austria- Hungary  acceded  January  1,  IDO;).' 

Cuba  acceded  September  22,  I'Joi. 

Denmark  (including  the  Faroe  Islands)  acceded  October  1,  1894. 

Dominican  Republic  acceded  December  8,  1884. 

Ecuador  acceded  December  21,  1883,  but  withdrew  Februarv  27, 
1886. 

Germany  acceded  ]!ilay  1,  11)03. 

Greece,  declaration  October  1.'),  1894. 

Guatemala  withdrew  by  notice  dated  November  27,  1894,  taking 
effect  November  S,  1895. 

Japan  acceded  bv  notice  dated  April  l.j,  1899,  taking  e.Tect  July  15, 
1899. 

Salvador,  a  signatory  party,  withdrew  September  (^,  188G. 

Sweden  acceded  June  18,  1885. 

Trinidad  and  Tobago  acceded  in  May  14,  1908. 

United  States  acceded  May  30,  1887^ 

^  See  the  list  printed  at  pp.  1.51,  l.i2,       will  also  be  found, 
where  the  list  of  British  Possessions  to  -  See  the    Law  of    December   29th, 

whieh  the  Convention  is  now  applicable       I'.'OS. 
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AUUAXC.KMKNT    HKTW  K.KN    (JUI.AT    15UITAI.\,   Sl'AIN,    KhaXCI:,    SwITZKU- 

LAND,  AM)  Tunis,  kou  tiik  Pukvextion  ok  Kai.sk  Indications 

OF  ()in<;iN    OK   (JOODS.' 

Siifned  at  Madrid,  Ajuil  1  I,  ls:il. 
\^Iuitifiraiums  exchawjed  at  Madrid,  Jane  1.'..  181)2.] 

[Trnnslation.] 

Thk  uiidoi-siirned  Pleiiipotcntinrics  of  the  States  liereinaftcr 
enniiK'rati'»i. 

In  view  of  Article  XV.  of  the  IiittTiiational  Convention  of  the  20th 
Marcli,  1SS;{,  for  the  |)rotection  of  imhistrial  projierty, 

Have  nuitunlly  conchuled  tlie  follo\vin<;  arranj^emcnt,  subject  to 
ratification  :  — 

Art.  I.  All  jroods  bearinj^  a  false  indication  of  ori<iin,  in  which  one  of 
the  Contractin};  States,  or  a  place  situated  therein,  shall  be  directly  or 
indirectly  indicated  as  licin<f  the  country  or  place  of  ori«,'in,  shall  Ijc 
seized  on  importation  into  any  of  the  said  States. 

The  seizure  may  also  take  place  either  in  the  State  where  the  false 
indication  of  oriirin  has  l)cen  ap|)lied,  or  in  that  into  which  the  goods 
bearinj;  the  false  indication  may  have  been  imported. 

If  the  law  of  any  State  does  not  ]ierniit  seizure  on  importation,  such 
seizure  shall  l»e  replaced  by  prohibition  of  importation. 

If  the  law  of  any  State  does  not  permit  seizure  in  the  interior,  such 
seizure  shall  be  replaced  by  the  remedies  assured  in  such  case  to  natives 
by  the  law  of  such  State. 

Airr.  II.  The  seizure  shall  take  ])lace  at  the  request  either  of  the 
projier  government  department,  or  of  an  interested  party,  whether 
individual  or  society,  in  conformity  with  the  domestic  law  of  each  State. 

The  authorities  are  not  bound  to  effect  the  seizure  of  goods  in  transit. 

Art.  III.  'i'lie  juesent  stipulations  are  not  intended  to  prevent  the 
vendor  from  indicating  his  name  or  address  upon  g(»o(ls  coming  from  a 
country  other  than  that  where  the  sale  takes  place  ;  but  in  such  case  the 
address  or  the  name  must  be  accompanied  by  a  clear  indication  in 
legilile  charactei-s  of  the  country  or  i)lace  of  niaiuifacturo  or  jiroduction. 

Art.  IV.  The  tribunals  of  each  country  will  ilecide  what  appellations, 
on  account  of  their  generic  character,  do  not  fall  within  the  provisions 
of  the  ])resent  arrangement,  regional  appellations  concerning  the  origin 
of  products  of  the  vine  being,  however,  not  comprised  in  the  reserve 
proviiled  f(»r  by  the  j)resent  article. 

It  liiiH  liccti  bU^J:^'est(•(l  that,  instead  of  tlie  courts  of  law  being  left  to  deal  with 
the  f)UCHlioii  i>ro  re  //«/«. either  tlie  Contracting'  Stntes  or  tlie  (•<iiii|)eteMt  authorities 
in  every  country  should  Ijc  required  to  determine  lx;forcliaiid  what  local  ii.iiiich  in 
their  territory  arc  to  Ije  considered  as  ijeiieric.  (Truns.  Int.  A**.  J*rot.  hul.  Prop., 
Vol.  I.(1M'J7J.)  There  woulil,  however,  l>e  ^'reat  diMiculiy  in  carryin^r  out  either 
HiiU'K'-siion.  In  t«»ine  aiscs  the  law  of  tiie  cnuntry  nii(;iit  not  |ieniiit  the  ICxecutive 
tf)  ti<-^|>aM  in  this  way  on  thedoniiiin  of  tin;  Courts.  Names  that  ou^ht  to  (iiid  a 
place  in  the  K<;neric  lists  would  be  oiiiilted.  Who  would  decide  as  to  Iraiislatcd 
nnnies  and  names  of  j-ountries  .' — as  in  the  case  of  "  llussia  leather,"  which  in 
(Jcrman  (UiiMitrlii'ii  Irdrr)  means  leather  from  Russia,  while  in  Kn>;land  and  in 
France  (^ruir  lU  Jtiijuif)  it  means  a  peculiar  kind  of  leather  called  in  (Jcrmany 
gurhtrnleder.     {Jh.  pp.  17U,  1H(I,  and  n.  120.) 

•  rorliamcntary  I'nper,  Treaty  Scries,  No.  13  (1892), 
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Akt.  \'.  States  which  aie  |iiirtic'8  to  the  riiidii  for  ilut  Protection  of 
Iiuhistriiil  ProiH'ity,  and  who  have  not  adhered  to  tlie  present  arranj,'e- 
nieiit,  shall  hu  allowed  to  accede  on  (h-niand  in  the  manner  preHcril>cd 
by  Article  XVI.  of  the  Convention  of  the  20tli  March,  IHHii,  for  the 
Proteclion  of  Industrial  Property. 

Art.  VI.  The  ])resent  arran«;enient  shall  be  ratified,  and  tlie  ratifica- 
tions shall  be  oxchanLred  at  ^ladrid  within  six  months  at  tlie  latest. 

It  shall  come  into  force  one  month  after  the  exchan^'c  of  ratifications, 
and  have  the  same  force  and  duration  as  the  Convention  of  the  L^tth 
March,  IHSi',. 

In  witness  whereof  tlie  j)lenipotentiaries  of  tiie  States  hereinafter 
enumerated  have  signed  tlie  present  arraufijement  at  Madrid,  l-lth  April, 
1891. 

[Signed  on  behalf  of  Brazil,  Spain,  France  and  Tunis,  Great 
Britain,  (Juatemala,  Portniral,  and  Switzerland,  but  Brazil, 
Guatemala,  and  Portugal  did  not  ratify.] 


Arrangement  relating  to  thk  International  Registration 
OF  Trade  Marks.' 

Art.  I.  The  subjects  or  citizens  of  eacli  of  the  Contracting  States  may 
ensure  in  all  the  other  States  the  protection  of  their  trade  marks 
accej)ted  for  registration  in  the  country  of  origin  by  applying  for  the 
said  marks  at  the  International  Oflice  at  Berne,  through  the  agency  of 
the  administration  of  the  said  country  of  origin. 

Art.  II.  The  subjects  or  citizens  of  States  which  have  not  adhered  to 
the  present  arrangement  who  satisfy  the  conditions  of  Article  III.  of  the 
Convention  shall  be  assimilated  to  the  subjects  or  citizens  of  the  Con- 
tracting States. 

Art.  III.  The  International  Office  shall  immediately  register  marks 
applied  for,  in  accordance  with  Article  I.  It  shall  notify  such  registra- 
tion to  the  Contracting  States.  The  marks  registered  shall  be  published 
in  a  supplement  to  the  journal  of  the  International  Otfice,  by  means  of 
a  drawing  or  a  description  in  the  French  language  provided  by  the 
applicant. 

With  a  view  to  provide  the  necessary  publicity  in  the  various  States 
for  marks  so  registered,  each  administration  shall  receive  gratis  from  the 
International  Office  such  a  number  of  copies  of  the  said  publication  as  it 
shall  think  fit  to  demand. 

Art.  IV.  From  the  date  of  registration  so  made  at  the  International 
Office,  the  protection  in  each  of  the  Contracting  States  shall  be  the  same 
as  if  the  mark  had  been  directly  registered  there. 

Art.  V.  In  the  countries  where  their  law  authorises  them  to  do  so, 
the  administrations  to  which  the  International  Office  gives  notice  of  the 

*  This  translation  is  by  Mr.  J.  F.  Iselia  zerland,  and  Tunis.     It  applies  also  to 

(7Vrt;w.    I)it.    Asx.    Prof.    Iruf.   Prop.,  therespectivecoloniesof  the  Contracting 

Vol.1.  (1897).  p.   111").     The  restricted  States  mentioned  as  formintj  part  of  the 

Union  includes  the  following  States : —  General  Union  of  1883.     Great  Britain 

Austria,  Belgium,  Brazil.  France,  Italy,  did  not  sign,  see  above,  p.  ir>4. 
the  Netherlands,  Portugal,  Spain,  Swit- 
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rosiistnUion  of  a  mark  shall  haw  power  td  doclarc  that  pnttci-tion  caiiiiut 
Ih'  <:ranti'd  to  8iu*h  mark  in  their  territory.  They  shall  exercise  such 
power  within  n  year  of  the  notice  jirescrihed  l»y  Article  III. 

Such  n  declaration  so  n<>ti(ii'd  to  the  InternaticMial  OHicc  shall  Ikj 
transmitted  by  it  withont  delay  to  the  administration  of  the  country  of 
origin  and  to  the  owner  of  the  mark.  'I'he  person  interested  KJiall  have 
the  same  remedies  as  if  the  mark  had  been  directly  rej^istered  by  him  in 
the  country  where  the  protection  is  refused. 

Akt.  \'I.  The  protection  resulting:  fr<»m  rejjistration  at  the  Inter- 
natiomd  Otlice  shall  last  for  twenty  years  from  such  re;,M8tration,  but 
c^innot  Ik)  uivoked  in  favour  of  a  murk  which  no  Ioniser  enjoys  legal 
protection  in  its  country  of  orii:in. 

Art.  VII.  Iteiristration  may  always  l)c  renewed  in  accordance  with 
the  |)rovisions  of  Articles  1.  and  III. 

Six  months  before  the  expiry  of  the  period  of  protection,  the  Inter- 
national Oflice  shall  frive  oHicial  notice  to  the  administration  of  the 
country  of  orijjfin  and  to  the  owner  of  the  mark. 

Art.  VIII,  The  administration  of  the  country  of  oritrin  shall  fix  at  its 
l>leasure,  and  shall  raise  for  its  own  profit,  a  fee  which  it  may  demand 
from  the  owner  of  the  mark  for  which  international  registration  is  applied 
for. 

To  this  fee  shall  be  added  an  international  duty  of  1(H»  francs,  the 
annual  produce  of  which  shall  i)e  divided  etjually  amongst  the  C'on- 
tractini:  States,  after  deducting  the  cost  occasioned  by  the  execution  of 
this  arrangement. 

Art.  IX.  The  administration  of  the  country  of  origin  shall  give  notice 
to  the  International  Ollice  of  the  annulments,  erasures,  disclaimers, 
transfers,  and  other  changes  which  shall  take  place  in  the  ownership  of 
the  mark. 

The  International  Office  shall  register  these  changes,  give  notice  of 
I  hem  to  the  contracting  administrations,  and  immediately  jtublish  them 
in  its  journal. 

.Vrt.  X.  The  administrati(»ns  shall  regulate  by  agreement  the  details 
relating  to  the  execution  of  the  present  agreement. 

AicT.  XI.  The  States  of  the  I'nion  for  the  Protection  of  Industrial 
Property  which  have  not  taken  part  in  the  present  arrangement  shall  be 
IK'rmitted  to  ailliere  to  it  upon  their  demautl,  and  in  the  form  prescribed 
by  Article  XVI.  of  the  Convention  of  the  2i»th  March,  iss;5,  for  the 
Protection  of  Industrial  Property, 

As  soon  as  the  International  Otlice  shall  be  informed  that  a  State  has 
adhered  to  the  |>resent  arrangement,  it  shall  send  to  the  administration 
of  that  State,  in  accordance  with  .Vnicle  1 1 1.,  a  general  notice  of  tlie 
marks  which  at  that  tinn'  i-njoy  international  jtrotection. 

.\UT.  XII.  The  present  arrangeuieiit  shall  be  ratified,  and  the  ratifi- 
cations shall  be  exchanged  at  .Madriil  within  six  months  at  the  latest. 
It  shall  come  into  force  one  month  aft«'r  the  exchange  of  rat ificat ions, 
and  hhall  have  the  same  force  and  duration  as  the  Convention  of  the 
L'Oth  March,  lHHii. 

Final  J'rolorol. 

\'\>(>u  proa-eding  to  the  signature  of  the  arrangement  relating  to  the 
Inlermitional   Kegistration  of  Trade   Marku,  concluded  this  day,  the 


Till':    IN'li;i;.\.\'l'I()X.\I,    co.WKNI  loX.  Jj;;^ 

rienipotentiaric's  of  the  Status  wliicli  Imvo  adliorcd  to  Llie  said  arranf,'c- 
rnent  have  ai^reed  as  follows  :— Doiihts  haviii-r  arisf-n  as  to  the  Kcope^of 
Article  v.,  it  is  understood  that  the  power  of  refusal  wiiieh  tliis  Article 
leaves  to  the  adiiiinistratioiis  docs  not  allect  the  jjrovisions  of  Article  VI. 
of  the  C(»nvention  of  the  I'Oth  I\Iarch,  1HH;5,  or  of  parajri-aph  4  of  the 
acconipaiiyiiij,'  liiial  i)rotocol,  tiiese  provisions  heinj;  aj.pl ieahle  to  marks 
rejjistercd  at  the  International  Bureau,  as  they  are,  and  shall  still 
continue  to  he,  aj)plicable  to  those  directly  ref,Mstered  in  any  of  the 
Contracting,^  States.  The  jH-esint  protocol  simll  have  the  same  force  and 
duration  as  the  arranjjjement  to  which  it  relates. 

This  exchange  of  rutilications  took  place  on  June  l.jlh,  18'J2. 
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COLONIAL    AND    FoKKKiX    LAWS   AS   TO 
MEItCHAXDISH    ^LMiKS. 

I.  The  Colonies. 

[See  as  to  places  where  exterritorial  jurisdiction  is  regulated  uiulor  the  Foreign 
Jurisdiction  Acts,  p.  152.] 

AusTR.\LiA.]— The  Commonwealth  Trade  :Mark8  Act,  1905  (No.  20 
of  r.Mt:»),  is  fully  set  out  in  Kerly  on  Trndf  Marks,  p.  7C>1  ef  seq. 
Part  I X.  of  the  Act  relates  to  the  Protection  of  Trade  Marks,  and  is  as 
follows  : — 

PART  IX.— Protection  of  Tuadk  ^Iauks. 

Forgervor  86.   AVhocvcr— 

false- applica-  (a)  forj.'^es  a  rcfristercd  trade  mark  ;  or 

t!(.n  of  trade  f^>^  falst-lv  applies  a  ref:jistered  trade  mark  to  any  jroods  ;  or 

marks.  ^^^  niakcs  any  die,   block,  machine,  or  instrument  for  the  purpose 

Cf.  50  &  51  Qf  forcrinK  or  of  being  used  for  forging  a  registered  trade  mark  ; 

\  ict.  c.  28,  no  o  DO 

8     2^1^  ^^ 

(d)  disposes  of  or  has  in  his  possession  any  die,  block,  machine,  or 
instrument  for  the  purpose   of   forging   or  of  being   used   for 
f(trgiiig  a  registered  trade  mark, 
shall,  unless  he  proves  that  he  acted  without  intent  to  defraud,  lie  guilty 
of  an  indictable  olTcnce,  and  liable  to  imprisonment  for  any  term  not 
exciM-diiii:  three  years. 
Selling,  kc,  87.  Wlioevcr  sells  or  exposes  for  sale,  or  has  in  his  pos.session  for  sale 

^f..KUwith'      or  for  anv  purpose  of  trade  or  manufacture,  any  goods  to  which  any 
false  marks.      forgery  of'a  registered  trade  mark  is  ajiplied  or  to  which  any  registered 
lb.,  s.  2  (2).      trade  mark  is  falsely  applied,  shall  be  guilty  of  an  olTence  against  this 
Act,  unless  he  proves — 

(a)  that  he  acted  without  intent  to  defraud  ;  or 

(b)  that  the  goods  were  manufactured  in  or  imported  into  Australia 

and  the  trade  mark  was  aitjilied  to  them  before  the  commence- 
ment of  this  Act,  and  were  held  by  him  hoiui  fh/o  luul  without 
intent  to  defraud. 
Penalty  :  One  hundred  jiounds. 
Imi-ort::,/  88.   Wlioevcr  imi)ortB  into  Australia  any  goods  to  which  any  forgery 

■.  of  a  registered  trade  mark  is  applied  or  to  which  a  registered   trade 

i '  ,„„rk  is  falsely  ai.plied,  shall,  unless  he  j.roves  that  he  did  not  knowingly 

imjiort  the  g<.o(l8  in  contravention  of  this  Act,  be  guilty  of  an  ofTencc 
against  this  Act. 

Penalty  :  One  hundred  pounds. 
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89.  Wliot.'ver  aids,  al»eta,  counsels,    or   |>r()Cll^^■^,  nr  !>,  in  nny    w.iy    A,.<ua' an-i 
kiiowiii^dy  directly  or  iiidirccLly  coiiconK'd  iti  or  privy  to —  ait-uinjf 

(a)  tlic!  comiiiissioii  of  any  oiVeiKHi  atfaiii«t  tin's  Act  ;  or  "  ""-''■'*• 

(li)  the  cominissioii  of  any  act  outKidc  AiiKtralia  which  if  committed    '''•'**•"• 
in  Australia  would  he  an  oHenci!  a<jainst  this  Act, 
shall  li"  lijiiilty  of  an  ollence  a^^ainst  this  Act. 
I'cnalty  :  One  hundred  pounds. 

90. — (1.)  'J'he  followinj,' ^foods  arc  ])r(iliiliited  to  l»e  imported,  and,  if    I'rohiljitionof 
imported,  may  he  seized  as  forfeited  to  the  Kinir  : —  ii.i|M,rtatirmof 

(a)  all  <rinHh  to  which  any  Ibrgery  of  a  re{,Mstered   trade   maik   is   n.arked^goods. 
applied  ;    or   to   which   any  registered   trade  mark   is   falsely   ,  ' 
applied  ;  and 
(h)  all  u:oods  manufactured  at  any  place  outside  Australia  and  having 
ai)plied  to  them  any  trade  mark  being  the  registered  trade  mark 
of  any  manufacturer,  dealer  or  trader  in  Australia,  unless  the 
trade  mark  is  accompanied  by  a  definite  indication  of  the  country 
in  which  the  goods  were  made  or  produced. 
(2.)  Subject  to  the  regulations,  the  Comptroller-General,  or  on  ajtpeal 
from  him  the  ^linister,  may,  if  in  his  opinion  the  contravention  has  not 
occurred  either  knowingly  f>r  negligently,  permit  any  goods  which  are 
liable  to  be  or  have  been  seized  as  forfeited  under  this  section  to  be 
delivered  to  the  owner  or  importer  upon  security  being  given  to  the 
satisfaction  of  the  Comptroller-General  that  the  improper  marks  will  be 
effectually  removed  Irom  the  goods  or  that  the  goods  will  be  forthwith 
exported. 

(3.)  All  imported  goods  liable  to  be  seized  under  this  section  may  be 
seized  by  any  officer  of  Customs. 

(4.)  The  provisions  of  the  Customs  Act,  IDOl,  shall  apply  to  the 
seizure  and  forfeiture  of  goods  under  this  section  to  the  same  extent  as 
if  they  were  prohibited  imports  under  that  Act. 

(5.)  Before  taking  any  action  under  this  section  or  permitting  any 
officer  of  Customs  to  act  thereunder,  the  Collector  of  Cu.'^toms  for  the 
State  may  re(juire  any  person  rcfjuesting  any  action  on  the  part  of 
the  Customs  to  give  security  iu  accordance  with  the  regulations,  but 
the  Collector  of  Customs  may  act  under  this  section  without  any  request. 

91.  A  person  shall  be  deemed  to  forge  a  registered  trade  mark  who  What  deemed 
either —  forpcn-  of 

(a)  without  the  assent  of  the  proprietor  of  the  trade  mark  or  the   "'''*''^  "^'"'^• 

authority  of  this  Act,  makes  it  or  a  mark  so  nearly  resembling  ^'^^  '^^  y^^t. 
it  as  to  be  likely  to  deceive  ;  or  ^'   ''^'  ^' 

(b)  falsities  any  registered  trade  mark,  whether  by  alteration,  addition, 

eflacement,  or  otherwise. 

92. — (1.)  A  trade  mark  shall  be  deemed  to  be  applied  to  any  thing  if  When  trade 

it  is  woven  in,  imiiressed  on,  worked  into,  or  annexed  or  atlixed  to,  the  mark  deemed 

thing.  applied. 

(2.)  A  trade  mark  shall  be  deemed  to  be  ajiplied  to  goods  if —  I^^--  ^-  ^  (2). 

(a)  it  is  applied  to  the  goods  themselves  ;  or  When  trade 

(b)  it  is  ap[)lied  to  any  covering,  label,  reel,  or  thing  in  or  with  which   ^^^^^  deemed 

the  goods  are  sold  or  exposed  or  had  in  possession  for  any  ^^^\^   ^^ 
purpose  of  trade  or  manufacture  ;  or  "      .. 

(c)  it  is  used  in  any  manner  likely  to  lead  to  the  belief  that  it  refers       "  *" 

to  or  describes  or  designates  the  goods. 


IC.d 
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tl.  ■       ■   ,.       .  :,• 

mark. 

lb  .  8.  5  (3). 

Trailc  mark, 
how  dcscrilxil 
in  jilonlini;. 

50  A:  51  Vict, 
c.  26,  s.  9. 


(.S.)  "  Covcrinj; "  iiicliulcs  any  stopper,  <i\i\Rs,  IxiLtlo,  vessel,  box,  cupsule, 
case,  frame,  or  wrap|)cr  ;  and  "laliel"  inehides  any  band  or  tieket. 

(4.)  A  trade  mark  shall  Ihj  deemed  to  he  falsely  applied  to  j;oods  if, 
without  the  assent  of  the  proprietor  of  the  trade  mark  or  the  authority 
of  this  Act,  it  or  a  mark  so  nearly  resenjltlin*;  it  as  to  Ik;  likely  to 
deceive  is  apjilied  to  the  ^oods. 

93.  In  any  iinlictm<nt,  information,  pleadinir,  "ir  |»rocecdinir  in  relation 
to  a  reu'istered  trade  murk,  it  sliall  not  he  neces><ary  to  set  out  a  copy  or 
fac-simile  of  the  trade  mark  or  a  description  of  it,  hiiL  the  trademark 
may  be  referred  to  ius  a  rej,'istcred  trade  mark. 

Bah.vma  Isi..\ni)S.] — The  Trade  Marks  Act,  IHOG  (May  L".ith),  con- 
tains provisions  (sees.  »i(t  to  (KI)  makini^  the  forgery  or  false  ajiplication 
of  a  mark  an  olTencc,  which  are  substantiallv  similar  to  those  relating' 
to  these  matters  contained  in  sees.  1  to  ;'»  of  the  M.  M.  A.  1H«7.  There 
are  no  provisions  as  to  false  trade  descriptions.  An  offence  is  punishable 
bv  fine  and  forfeitin'c. 

'  Baki{.\i>os  (No.  28  of  1888—80  ;  No.  7  of  IHOfi ;  No.  IG  of  1897).] 
— The  Act  is  closely  modelled  on  the  M.  M.  A.  1887.  There  are 
provisions  as  to  watch  cases  (Xo.  28  of  18S8 — It,  s.  7),  Customs  rej^'ula- 
tions  (sec.  i;^),  implied  warranty  on  the  sale  of  marked  "roods  (sec.  14), 
and  conventional  descriptions  (sec.  lo).  Xo.  7  of  \S'M]  deals  with  the 
retristration  of  marks;  it  is  amended  on  a  point  of  detail  by  Xo.  KI  of 
181)7. 

1'>KK.MUDA  (Xo.  17  of  1H8I)).] — The  Act  is  clo.sely  modelled  on  the 
^I.  M.  A.  1887.  It  has  been  continued  in  force  to  the  end  of  11)13  by 
Xo.  12  of  li)04. 

HiiiTiSH  (JuiANA  (Xo.  2  of  18S8).] — Practicallv  a  transcript  of  the 
M.  M.  A.  18H7. 

liHiTisii  Ho.vDfRAS  (Xo.  '.)  of  1888).] — I'racticallv  a  transcript  of 
the  M.  M.  A.  1887. 

liiUTisH  I.NDIA  (Xo.  4  of  1881)).]  — Closely  modelled  on  the  M.  M.  A. 
18K7.  I'iece  <:oods,  such  as  are  ordinarily  sold  oy  lenirth  or  by  the 
piece,  which  have  been  maimfactured  in  premises  which  are  a  factory 
under  the  Indian  Factories  Act,  IHS],  are  not  to  be  removed  from 
those  premi.ses  without  havin<;  consi)icuously  stam])ed  in  Euijlisli 
numerals  on  each  piece  the  length  thereof  in  standard  yards,  or  in 
standard  yards  and  a  fraction  of  such  a  yard,  aiccordini,'  to  the  real 
len<,'th  of' the  piece  (sec.  12  (1)  ).  The  penalty  for  contravention  of 
this  j)rovision,  Ix-'sides  forfeiture  of  the  piece,  is  a  ma.ximum  fine  of 
l,(Mi(i  ruftees  (sec.  12  (2)  ).^ 

l5iUTi.sn  Xkw  CiUIXKa.] — Xo  statutory  law  as  to  merchandise  marks 
exists. 

lilUTISM     Xdinil     BoU.NKO     (No.    1)    of    IH'.U   ;     Xo.     G    of     IH'.):{).]  — 

Practically  the  same  as  the  .M.  M.  A.  1H87. 

Ca.vada  (:.i  Vict,  c,  41  ;  Crim.  Code,  iHi)2,  Tt.  ;;;i,  ss.  4i;5 — i:.r)).] 
— Closely  mfKlelled  on  the  M.  M.  A.  1HH7.  There  are  s|>ecial  pro- 
visions as  to  the  fraudnU'iit  marking;  of  bottles  (.'»l  Vict.  c.  41,  s.  7,  aii<l 
Crim.  Code,  1M'.»2,  s.  44'.t),  but  a  new  section  has  l)een  substituted  for 
w.-c.  441*  by  the  Crimimil  Code  Atnendment  Act,  r.lOO  ;  words  or  marks 
on  watch  cases  (sec.  11,  and  Crim.  Code,  181)2,  8.444)  ;  prohibiting  the 
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importation  of  specified  j^oods  (sec.  I'l',  iiml  ('rim.  Code,  IH'Ji',  s.  t.')2)  ; 
and  as  to  iiniilied  warranty  on  Kale  of  marked  ^'<)odH  (sec.  18), 

Cai'k  ok  (Jooi)  lion';  (Xo.  12  of  IHHH  ;  Xo.  14  of  1889).]— 
Practically  a  transcript  of  the  ^I.  M.  A.  1887. 

Ckvlo.x  (Xo.  1;J  of  ISSH,  and  Xo.  11  of  1811:.').]-  Pra<-tically  a 
transcript  of  the  M.  M.  A.  1S87.  Xo.  14  of  18;»-'  enacts  jtro- 
visions  as  to  piece  f,^oods  similar  to  those  noted  supra  under  IjIuiisji 
India. 

Cyprus  (No.  12  of  18;)2).J  — rractically  a  transcript  of  the  M.  M.  A. 
1887. 

Falkland  Islands  (No.  1  of  1889 ;  No.  14  of  18H'.)).]— Practically  a 
transcript  of  the  M.  M.  A.  1887. 

Fmi  Islands  (Xo.  12  of  1H89;  Xo.  2  of  IH'.ki).]— Practically  a 
transcript  of  the  M.  M.  A.  1887. 

Gajiiua  (Xo.  11  of  isss).] — IVactically  a  transcript  of  the  'SI.  'SI.  A. 
1887. 

GiKUALTAR  (Xo.  I  of  1SS8).] — Practically  a  transcript  of  the 
M.  M.  A.  1SS7. 

Gold  Co.vst  Colony  (Xo.  4  of  1888;  No.  1(5  of  1888).]— Practically 
a  transcript  of  the  M.  M.  A.  1887.  8ec.  308  (8)  of  the  Criminal  Code 
(No.  12  of  1892)  applies  the  proyisions  of  that  Code  as  to  forgery  to 
the  forgery  of  trade  marks.  Folded  woven  goods  are  partly  exempted 
from  the  proyisions  of  X"o.  4  of  1S88  (Xo.  2  of  18!»4,  s.  10). 

Grknada  (No.  9  of  1889).]— Practically  a  transcript  of  the  M.  M.  A. 
1887. 

HoN(J  Kong  (No.  lo  of  1890).] — Practically  a  transcript  of  the 
M.  M.  A.  1887.  And  see  Regulations  made  by  Governor  in  Council, 
13th  July,  1891  ("  Gazette,"  ist  August,  1891). 

Isle  of  Man.] — ]\Ierchandise  Marks  Act,  1898,  closely  modelled  on 
the  M.  SI.  A.  1887.  Sec.  17  imposes  penalties  on  any  person  who 
falsely  represents  that  any  goods  arc  made  by  a  person  holding  a  royal 
warrant,  or  for  the  service  of  her  Majesty  or  of  any  of  the  Royal  Family, 
or  any  Government  department. 

Jamaica  (Xos.  18  and  22  of  1888).] — Practically  a  transcript  of  the 
M.  M.  A.  1887. 

Labuan^  (Xo.  3  of  is'jl). ]— Practically  a  transcript  of  the  :M.  M.  A. 
1887. 

Lagos  (Xo.  8  of  1 88S,  and  Xo.  13  of  188:)).]— Practically  a  tran- 
script of  the  JI.  SI.  A.  1887.  Folded  woven  goods  are  partly  exempted 
from  No.  8  of  1888.     (No.  5  of  1893,  s.  17.) 

Lkkwahd  Islands  (Xo.  34  of  1887;  No.  10  of  1890).]— No.  34  of 
1887  is  practically  a  transcript  of  the  ^I.  :M.  A.  1887.  No.  10  of  1890 
prohibits  the  importation  of  got»ds  uidess  marked  with  the  name  of  the 
country  in  which  they  were  made  (sec.  1  (1)  ),  and  provides  that  goods 
marked  with  the  name  or  imitation  of  the  name  of  a  place  in  the  United 
Kingdom,  or  the  colony,  or  any  British  possession,  unless  the  name  of 
the  country  is  given,  are  to  be  treated  as  if  such  place  were  in  Britisli 
territory  (sect.  1  (4)  ). 

Mal-ritius  (Xo.  13  of  1888;  No.  C  of  1890).]— No.  13  of  1888 

'  It  was  notified  in  September.  1903,  repealed  on  the  incorporation  of  Labuan 
that   the  ordinance  of   1891  would  be       with  Straits  Settlements. 
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is  practioilly  u  transcript  of  l\\v  M.  M.  A.  InnT.  NO.  (i  ttf  181U'. 
deals  with  a  minor  |M)int  of  evidence  on  Customs  j)rosecution8. 

Xatai,  (No.  -Ji'  of  IHSS;  Xo.  11  of  IhH'.t).]— rractieallv  n  transcript 
of  the  M.  M.  A.  1SS7. 

Nf.w  ZkalaM)  (No.  112  of  IHSit).]— Sees.  80— Iti.')  deal  with  mer- 
chandise marks  and  are  prnetically  a  transcript  of  the  M.  M.  A.  1SH7. 

Xkwfoimh.axi)  (e.  ;U  of  1 HH8).]— Practically  a  transcript  of  the 
M.  M.  A.  1S87.     C.  12  of  1S1>1  is  a  minor  amendi'nfr  Act. 

St.  LiTiA  (Xo.  km;.  Laws  of  St.  Lucia  (188«) ).]— Practically  n 
tnuiscript  of  the  M.  M.  A.  1HH7.  .\nd  sec  the  Crim.  Code,  1888 
(No.  lOK  Laws  of  St.  Lucia),  ss.  112,  11:?. 

St.  VixcKNT  (.\o.  8  of  18sr)).] — Pructiadlv  a  tmnscript  of  the 
M.  M.  A.  1SS7. 

SiKKiiA  Leonk  (Xos.  7  antl  12  of  188!)).] — Practically  a  transcript 
of  tile  ^L  M.  A.  18S7.  Folded  woven  goods  are  partly  e.xempted  from 
the  operation  of  these  Ordinances  (No.  1  of  18!»4,  s.  l.">). 

Straits  Settlkmexts  (Xo.  3  of  1888).] — Practically  a  transcript  of 
theM.  M.  A.  1887. 

Tasmania  (No.  0  of  1893). — Sees.  90 — 10.')  deal  with  merchandise 
marks  and  are  practically  a  transcript  of  the  iL  M.  A.  1887. 

'rinxiDAD  and  Toba^jo  (Xo.  7  of  1888).] — Practically  a  transcript  of 
the  M.  ^L  A.  1887.  The  Customs  (Amendment)  Ordinance  No,  19  of 
1888  corresponds  to  sec.  Ifi  of  M.  M.  A.  1887. 

Tuaxsvaal.] — The  Merchandise  Marks  Act  of  1903  is  substantially 
the  same  as  the  M.  M.  A.  1887. 


II.  Foreign  Law. 

Provisions  as  io  False  JLirkini/? 

Austuia-IIuxoary  (Law  of  1890).'' 

Sec.  23.  AVhoever  introduces  into  commerce  goods  for  sale,  well 
knowing  that  the  same  are  illegally  provided  with  a  mark  in  which 
another  person  possesses  the  sole  right,  or  whoever  designedly  imitates 
a  mark,  shall  he  guilty  of  a  mi.sdemeaiiour  and  he  fined  with  a  sum  not 
less  than  ."»o(i  lluriiis,  and  not  exceeding  2,oiiu  florins,  or  be  punished 
with  imprisonment  for  a  term  of  IVoiii  three  months  to  one  year,  to 
which  may  he  also  added  a  line  of  a  sum  not  exceeding  2,0(IO  florins. 

iJesidcs  this,  the  aj)j»lication  of  the  more  rigid  stipulations  of  the 
general  penal  c(»de,  esj)ccially  those  referring  to  the  crime  of  fraud,  is 
not  excluded  (sec.  197,  &c.). 

Sec.  24.  The  provision  of  sec.  23  is  also  applied  against  any  person 
who  introduces  into  commerce  goods,  well  knowing  tliat  the  same  have 
been  illegally  marked  with  the  name,  the  firm,  the  arms,  or  the  husincAS 
description   of  the  undertaking  of   a  jiroduccr  or  a  trader,  and  also 

'  The  Hiinimar}'  in,  except  iw  tn.lnpnn  nnu'miim-ntw  <io  not  nffccf   tlio  Hcclions 

and   the   l'iiite<l  StatcH.  coiiilriiHtMl  from  (itinlr.l  in  the  text.     Sec  Kcrly  on  Triulc 

the    IlrportM   of   llrr    Majrutijii  Id'pri'.  MnrkH,  3iil  «•<!.,  p.  7H2.      fmlcr  ji  hkw  <if 

Mrnliitirra  Ahriiiitl  i>n  Trnilr  M,irk»  Litim  |)ccenil)ir  '2'Mh,    \'M)H,  .AuHtrialluMt^nry 

and  ItrijulatioriJi.  I'nri    I'.too.  iwc«(le<l    on    .liinimry    Int.   llKl'.t,  to  the 

'  The  Law  of  1M'.K)  lin«  h<en  nmcn<lc<l  Interaatiuual  Couvcution. 
by  the  Law  of  July  Wth,  iHa.'i.  but  the 
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against  the  person  who  (le8ij,'nc(lly  niamifactures  the  said  marks  fur  this 
purpose. 

Sec.  2.').  The  pnnislinieiit  of  the  acts  mentioned  in  sees.  '2'.^  and  21  is 
also  imposed  in  eases  wliere  the  mark,  the  name,  the  firm,  the  arms,  or 
the  Ixisiness  description  of  the  undertaking  are  n-produccd  with  such 
8h<rlit  aUerations  tliat  the  dilVerence  can  oidy  he  distin;,nnshed  by  the 
purdiaser  of  those  u;oo(ls  witli  more  than  ordinary  attention. 

Sec.  2(;.  Tiie  jjrocedure  and  decision  of  the  trans<,'ressions  descrihed 
in  sees.  2:5  and  I'l  heluni(  to  the  common  courts  of  law. 

Prosecution  only  takes  place  at  the  ajiijlication  of  the  injured  party. 

Sec.  27.  At  the  demand  of  the  injured  party  it  nuist  be  decreed  that 
the  tools  and  apparatus  which  have  been  exchisively  or  especially  used 
for  the  imitation  or  illepd  denotations  be  made  unserviceable,  that  the 
stock  then  in  hand  of  imitated  marks  and  illegally  manufactured 
descriptions  be  destroyed,  and  that  the  illegally  fixed  marks  and 
descriptions  on  goods  in  the  possession  of  the  convicted  person  be 
removed  therefrom,  and  from  the  wrappers,  even  if  this  would  lead  to 
the  destruction  of  the  goods. 

The  verdict  may  be  published  by  the  injured  ])arty  at  the  expense  of 
the  convicted  ]K'rsou,  and  must  contain,  in  accordance  with  the  sug<:es- 
tions  of  the  injured  party,  stipulations  liow  and  when  this  publication 
is  to  take  ])lace. 

In  place  of  the  compensation  due  to  the  injured  party,  according  to 
common  law,  the  Criminal  Court  may  decree  that,  in  addition  to  the 
punishmeut,  the  convicted  must  pay  to  the  injured  party  a  sum  not 
exceeding  5,000  florins.  All  persons  condemned  to  pay  a  fine  are 
liable  jointly  and  separately  for  the  payment  of  the  same.  The 
stipulations  of  this  paragraph  are  also  to  be  put  into  practice  if  the 
punishment  takes  place  in  accordance  with  a  more  rigid  stipulation  of 
the  peiud  code. 

Sec.  28.  The  injured  party  is  entitled  to  demand  the  seizure,  or  at 
least  the  taking  in  safe  custody,  of  the  articles  mentioned  in  sec.  27, 
para.  1,  as  also  that  the  necessary  measures  be  carried  out  to  prevent  a 
rejtetition  of  the  criminal  act,  even  before  the  judgment  is  pronounced. 

The  Criminal  Court  must  at  once  decide  with  reference  to  this 
demand,  and  may  decree  the  seizure  or  the  custody  of  the  articles  in 
question,  against  security  to  be  found  by  the  injured  party. 

Sec.  2;».  In  case  the  injured  party  demands  the  adjudgment  of 
damages  in  civil  law  for  one  of  the  offences  mentioned  in  sees.  23  and 
24,  the  judge  has  to  decide  with  reference  to  the  existence  as  also  to 
the  extent  of  the  injury,  according  to  his  unbiassed  jud;jment,  taking 
all  the  facts  disclosed  into  consideration. 

Sec.  30.  The  ]\Iinister  of  Commerce  decides  as  to  the  sole  right 
vested  in  a  mark,  as  to  the  priority  and  transfer  of  the  same,  and  also 
whether  a  registered  mark  may  be  used  by  a  third  person  for  a  different 
kind  of  goods  (sec.  7). 

ShouKl  it  appear  during  the  criminal  proceedings  in  one  of  the  cases 
mentioned  in  sec.  23,  tliat  the  decision  depends  on  a  preliminary 
question,  which,  according  to  the  first  part,  is  to  be  settled  by  the 
Minister  of  Commerce,  the  Criminal  Court  is  bound  to  apply  to  the 
said  minister  for  such  decision,  to  forward  to  him  all  the  required 
documents,  and  to  await  his  decision. 
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Sec.  ol.  Infiinjiemcnts  of  the  stipulations  mentioned  in  sec.  »'•  arc  to 
lx>  punished  liy  tlu-  political  aiitlmrities  in  acconiaiu-e  witli  tlii-  stipula- 
tions of  the  Trade  Law,  wherel)}'  always  the  seizure  of  tin-  u'«><'ds  is  to 
be  decR'cd. 


FUANCK. 

(Law  of  .luiK-  L';5nl,  is:,7.) 

AUT.  VII..  J^ec.  1.  The  followint,'  jicrsous  are  liahle  to  a  fine  of  from 
5(t  francs  to  ;J,(K»(I  francs,  and  to  imprisonment  fur  from  three  months 
to  three  years,  or  to  one  i)f  such  penalties  only  : — 

1.  Those  who  have  counterfeited  or  made  use  of  a  counterfeit  mark  ; 

1'.  Those  who  have  fraudulently  atlixed  to  their  goods,  or  the  articles 
iu  which  they  trade,  a  mark  l)elon<,Mni,'  to  othera  ; 

3.  Those  who  have  knowingly  sold  or  displayed  for  sale  one  or  more 
articles  bearing  a  counterfeit  mark,  or  to  which  a  mark  has  been 
fraudulently  atlixed. 

Art.  VIII.  The  following  arc  liable  to  a  fine  of  from  [>()  francs  to 
2,000  francs  and  to  im])risunment  fur  from  one  month  to  one  year,  or  to 
one  of  such  penalties  only  : — 

1.  Those  who,  without  having  counterfeited  a  mark,  have  fraudulently 
imitated  it  in  a  way  calculated  to  deceive  a  purchaser,  or  who  iiave 
made  use  of  a  mark  fraudulently  imitated  ; 

2.  Those  who  have  made  use  of  a  mark  having  characteristics 
(^ifidicdtwiis)  apt  to  deceive  a  purchaser  as  to  the  natiwe  of  the  goods  ; 

3.  Those  who  have  knowingly  sold  or  exposed  for  sjde  one  or  more 
articles  bearing  a  mark  fraudulently  imitated,  or  having  characteristics 
{intlicalions)  apt  to  deceive  a  purcluiser  in  relation  to  the  nature  of  the 
goods. 

AuT.  IX.  The  following  are  liable  to  a  fine  of  from  .")!'  francs  to 
1,0(10  francs,  (jr  to  imprisonment  for  from  a  fortnight  to  six  mouths,  or 
to  o!ie  of  such  penalties  only  : — 

1.  Those  who  have  not  allixed  to  their  goods  a  mark  which  is 
compulsory  ; 

•J.  Those  wh(»  have  sold  or  offered  for  sale  articles  not  bearing  a  mark 
compulsory  for  such  articles; 

3.  Those  who  have  infringed  the  provisions  of  the  decrees  issued 
pursuant  to  Article  1  of  the  present  law. 

AuT.  X.  The  penalties  provided  iiy  the  present  law  cannot  be 
cumulated. 

The  highest  jK'ualty  oidy  is  inllicted  for  all  acts  done  K-fore  thecom- 
menwment  of  pntceedings. 

Aht.  XI.  The  penalties  inflicted  by  Articles  7,  S.  and  '.>  may  be 
doubled  in  ca.se  of  a  fresh  (dfence.  A  sentence  tor  any  olfence  under 
this  Act  delivcrcfl  within  the  next  preceding  live  years  makes  the 
occus(.'d  an  old  olTender  for  the  purposes  of  this  Act. 

AuT.  XII.  Article  |»;3  of  the  Tenal  (.'ode  is  ap|tlicable  to  offences 
provided  for  in  the  piesent  .\ct. 

AuT,  XIII.,  Sec.  1.  Offenders,  moreover,  may  be  deprived  of  the 
right   of    voting   at    the    elections   for    Triiiunals   and    ('haml)ers   of 
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Coiiiiiicrcc,  for  the  ( "onsiilLiUivc  ( 'luiiuherH  of  ArlH  and  MiiiiuracLiircB, 
aad  for  the  fn/isri/a  i/r  J'nuiyiomnii's,  for  a.  period  not  exceeding  ten 
years. 

Sec.  2.  The  Court  may  r^rder  tlic  j)iil)li«ation  of  tlic  sentence  in  such 
places  as  it  may  deem  (it,  as  well  as  its  iiiserti(jn  \vh(;lly  or  partially  in 
such  newspapers  as  it  may  appoint  at  the  expense  of  the  person  a^'ainst 
whom  such  sentence  is  deliverecL 

AitT.  XIV.,  Sec.  1.  The  Court  may  even  on  a(;<)uit[al  order  the 
confiscation  of  i^^oods  hearing,'  marks  contrary  to  the  jirovisions  of 
Articles  7  and  S,  as  well  as  of  the  instruments  and  tools  which  have 
been  specially  employed  for  the  commission  of  the  offence. 

Sec.  '2.  Tlie  Court  may  order  delivery  of  the  confiscated  objects  to 
the  owner  of  the  infrinj^^ed  mark,  irrespectively  of  further  damages 
where  such  owner  is  entitled  to  them. 

Sec.  3.  It  shall  in  every  case  order  the  destruction  of  marks  found  to 
be  an  infrini,'ement  of  the  provisions  of  Articles  7  and  8. 

Art.  XV.,  Sec.  1.  In  the  case  provided  for  by  the  first  two 
parat,'raphs  of  Article  9,  the  Court  shall  order  that  marks  be  affixed  to 
articles  for  which  they  are  oliliq'atory  by  law. 

Sec.  2.  The  Court  may  order  the  confiscation  of  such  articles  where 
the  defendant  has  been  convicted  within  the  next  precedim:-  five  years 
of  an  offence  provided  against  in  the  first  two  paragraphs  of  Article  9. 

AuT.  XIX.,  Sec.  1.  All  foreign  articles  bearing  either  the  trade 
mark  or  the  name  of  a  manufacturer  residing  in  France,  or  the  name  or 
place  of  a  French  manufactory,  are  prohibited  from  entering  or  passing 
through  France,  or  being  warehoused  there,  and  may  lie  seized  wlierever 
found,  either  by  the  customs  authorities  or  at  the  instance  of  the  Pidjli--. 
Procurator  or  of  the  person  whose  rights  are  infringed. 

Sec.  2.  "Where  the  seizure  is  made  at  the  instance  of  the  Customs 
authorities,  a  minute  of  the  seizure  shall  at  once  be  transmitted  to  the 
Public  Procurator. 

Sec.  4.  The  provisions  of  Article  14  are  applicable  to  goods  seized 
pursuant  to  the  present  article. 

Airr.  XX.  All  the  provisions  of  the  present  Act  are  applicable  to  wines, 
alcohols,  and  all  other  drinks  ;  to  cattle,  grain,  lioiir,  and  generally  to  all 
agricultural  ]  trod  nets. 

Art.  XXII.,  Sec  1.  The  present  Act  shall  not  come  into  force  until 
six  mouths  after  its  promulgation. 

Sec.  2.  An  administrative  order  shall  specify  the  formalities  to  be 
observed  in  regard  to  registration,  and  publication  of  trade  marks, 
and  any  other  measures  requisite  for  the  enforcement  of  the  law. 

Art.  XXIII.  Suliject  to  the  provisions  of  this  Act,  previous  enactments 
shall  remain  in  force. 


(Tiaw  of  Xovember  26th,  1873.) 

ACT  to  Establish  a  Sfamj)  or  Spcriol  Mark  to  he  Affixed  to  Tratle  arul 
Merrh a  n  disc  Jfa rks . 

Art.  I.  On  written  application  by  the  owner  of  a  trade  mark  registered 
in  accordance  with  the  Act  of  June  23rd,  1857,  whether  the  satd  trade 
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mark  Ito  nmrkeil  iipi»ii  laln-ls,  bands,  or  envclopps  of  paper,  or  upon 
pla<jm>s  »»f  iiu'tal,  tin*  (lovorninriit  shall  apply  a  Hpccial  stamp  or  piini'lienn 
fur  tlio  jiiirpHsc  of  <:naranti't'iii<;  tlie  aiitliciiticity  of  siicli  trade  mark. 
The  puncheon  may  he  apphed  to  the  trade  mark  furniin^'  part  of  the 
nrtii'le  itself,  if  the  authorities  think  it  fit  to  reci'ive  such  ap|ilicalion. 

AUT.  II.  A  fee,  varyinj;  from  one  centime  to  one  franc,  shall  l)e  paid 
to  the  Slate  for  every  alfixin;;  of  the  stamp.  The  fee  shall  ite  not  hss 
than  five  centimes  and  not  exceed  live  francs  for  every  application  of  the 
puncheon  to  the  articles  themselves. 

AuT.  III.,  Sec.  1.  The  amount  of  tlie  fees  payable  to  the  Treasury 
shall  be  proportionate  to  the  value  of  the  articles  to  which  the  labels  are 
to  1)0  attached,  whether  in  paper  or  in  metal,  and  to  the  difficulty  of 
applyinj;  the  jnincheon  to  the  marks  afiixed   to  the  articles  themselves. 

Sec.  2.  An  administrative  order  shall  determine  sucii  jiroportion  ;  it 
sliall  also  sjtecify  the  metals  to  whicli  the  puncheon  may  be  applied,  the 
conditions  to  be  complied  with  for  ol)tainin<,'  the  ajtplication  of  a  stamp 
or  punche(»n,  the  jilace  where  such  aitplication  shall  been'ected.and  other 
measures  for  carryini^  out  the  present  Act. 

Art.  IV.  The  sale  by  the  owner  of  the  trade  mark  of  the  articles 
protected  thereby  at  a  hif^her  price  than  that  correspondin<;  to  the 
proitortion  of  the  stamp  or  puncheon  shall  be  punishable  for  each  otfence 
by  a  penalty  of  100  francs  to  r),000  francs.  Such  otlences  shall  be 
published  in  every  jjlace  open  to  the  public  by  the  officials  authorised  to 
rejwrt  offences  relating;  to  stamps  and  indirect  ta.xes,  and  by  post  office 
and  custom  house  officials  in  case  of  exportation.  'J'hese  oflicials  shall 
receive  one-fourth  of  the  penalty  recovered.  The  offences  shall  be 
reported  and  the  prosecution  shall  take  place  : — (1)  as  in  stamp  nuitters, 
where  tlie  stamp  has  been  affixed  to  labels,  bands,  or  wrappers  in  ]>ajter  ; 
(2)  as  in  matters  of  indirect  taxes,  where  a  stamp  has  l>een  aj)plied 
by  puncheon. 

Anr.  V.  French  consuls  abroad  are  qualified  (auronf  qualiU)  to  draw- 
up  reports  concerninj,'  the  fraudulent  use  of  trade  niiirks,  and  to  forward 
the  same  to  the  competent  authorities. 

Art.  VI.  Any  person  who  sluill  counterfeit  or  forj^'e  the  stamps  or 
puncheons  instituted  by  this  Act,  and  who  shall  make  use  of  counterfeit 
or  forf,'ed  stamps  or  puncheons,  shall  be  i)unished  accordin«?  to  the 
provisions  of  Article  IJo  of  the  Penal  Code,  irrespectively  of  civil 
(lamaj(es.  Any  other  fraudulent  use  of  such  stamps  or  jiuncheons,  or  of 
labels,  bands,  wrappers,  or  j)lafpies,  stamped  therewith,  shall  be  ])unished 
according'  to  the  provisions  of  Article  112  of  the  said  Code.  Article  403 
of  the  penal  Code  is  applicable  thereto. 

AuT.  VII.  The  stamp  or  |»uncheon  of  the  State  applied  to  a  trade 
mark  shall  form  an  inie<,MaI  part  of  the  said  mark.  If  the  State  should 
fail  t(j  proHecut4',  in  Prance  or  abroad,  the  counterfeit inj;  or  f(»r}jery 
of  such  stamp  or  puncheon,  the  owner  of  the  mark  may  himself 
pros<'Cute. 

.\UT.  VIII.  'J'he  present  Act  shall  l)e  ajiplicable  in  tiie  French  colonies 
and  in  AlL'eria. 

.\UT.  IX.  The  provisions  of  other  laws  in  force  relafiiiir  to  trade  names, 
inerchandis*.*  and  trade  marks,  desij^ns  ami  models  shall  lie  applicnlile  in 
favour  of  foreigners,  if  the  laws  of  their  country  or  internatii>iuil  treaties 
insure  the  same  protection  to  Frenchmen. 


COLONIAL    AND    l'(  HlKK  ;.\    LAWS    AS    K)    M IMKH  AN'DISL    MAIiKS. 

(Law  of  Novt'iuLcr  L'CLli,  187:1) 

Art.  IX.  'I'lii'  |)i()\  isions  of  other  laws  in  furce  relatinp;  to  Lradc  naiiKK 
and  iiiercliandise  iiuirks  [nom  cnmvicrcuil),  .  .  .  shall  he  applicuhle  in 
favour  of  forei<,Miers,  if  in  their  country  the  laws  {la  li'(/isla/io/i)  or 
international  treaties  insure  the  same  i)rotection  to  Frenchmen. 


(Law  of  July  I'Sih,  1824.) 

Merchandise  Marks  and  Trade  Names. 

Art.  I.,  Sec.  1.  Any  person  who  shall  affix  or  l)y  addinf^,  shortening, 
or  any  otlicr  alteration,  shall  cause  to  ap|)ear  on  manufactured  goods  the 
name  of  any  mainifacturer  hut  their  real  manufacturer,  or  the  name  of 
any  manufactory  iiut  that  at  which  tiie  goods  were  manufacture*!,  or  the 
name  of  any  place  but  that  of  manufacture,  will  be  lial)letothe  penalties 
prescribed  l)y  Article  423  of  the  Penal  Code,  and  to  damages  where  a 
right  to  them  exists. 

Sec.  2.  Every  merchant,  commission  agent,  or  tradesman  will  he  liaVjle 
to  prosecution  who  knowingly  exhibits  for  sale  or  sells  goods  marked  with 
pretended  or  altered  names. 

Art.  II.  The  above-mentioned  offence  will  consequently  cease,  in  spite 
of  Article  17  of  the  Law  of  Ajjril  12, 1803  (22  Germinal,  year  XL),  to  be 
assimilated  to  the  counterfeiting  of  special  marks  provided  for  by 
Articles  142  and  143  of  the  Penal  Code. 


Germany. 


{Laivof  May  12fk,  1894.) 

Sec.  14.  Any  person  who  knowingly,  or  through  gross  negligence, 
wrongfully  applies  to  goods,  their  packings  or  coverings,  advertisements, 
price  lists,  business  letters,  circulars,  or  the  like,  the  name  or  tirm  of 
another  party  or  a  trade  mark  registered  according  to  the  provisions  of 
this  Act,  or  puts  goods  so  marked  on  the  market,  or  offers  same  for  sale, 
is  bound  to  indemnify  the  injured  party. 

If  he  has  knowingly  made  use  of  the  mark  he  will  be  further  punished 
by  a  fine  of  \'>()  to  r>,0(t()  marks  (7/.  lo.s.  to  25u/.),  or  by  imprisonment 
not  exceeding  six  months.  The  prosecution  is  only  instituted  on  petition. 
The  petition  can  lie  withdrawn. 

Sec.  15.  Any  person  who,  for  the  purpose  of  fraudulent  trading,  applies 
to  goods  or  their  packings  or  coverings,  or  advertisements,  price  lists, 
business  letters,  circulars,  invoices,  or  the  like,  a  design  used  in  the 
trades  concerned  for  distinguishing  another  pereon's  similar  goods,  with- 
out the  permission  of  such  person  ;  or  any  person  who,  for  the  same 
purpose,  puts  on  to  the  market  or  offers  for  sale  goods  so  marked,  is 
bouud  to  indemnify  the  injured  party,  and  will  be  punished  Ity  a  fine  of 
100  to  3,000  marks  (5/.  to  15u/.),  or  by  imprisonment  not  exceeding 
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threi'  months.     TIm"  proscciitinn   is  only   instituted  on   petition.     The 
jK*tiiion  mil  In*  withtirawn. 

StM\  HI.  Any  person  who  \vroni,'fuIly  applies  to  j,'oo(l8  or  Lhuir  wrappere 
or  pmkinirs,  or  to  advertisements,  price  lists,  business  lettciT,  cirenhirs, 
hills,  or  tiie  like,  n  State  coat-ofurms,  or  the  name  or  coat-of-arms  of  a 
ilistriet,  of  a  muniripal  or  corjMinite  Ixidy,  for  the  purpose  of  crcHtiM«,' 
confusion  as  reijards  the  nature  and  value  of  the  <;oo(ls  ;  or  any  j)erson 
who  olVers  <;oo(ls  hearin;^  such  mark  for  sale,  will  i)e  punished  hy  a  fine 
of  l."»()  to  .'»,(»(»(»  marks  (7/.  lo.s-.  to  i'5u/.),  or  by  iniprisonmeiit  nctt  excecd- 
iuj;  six  months. 

The  employment  of  names  which,  aci-ordini:  to  trade  custom,  serve  to 
dcsigmite  certain  jiroducts  on  the  market  without  hein^' destined  to  show 
their  ori<;in,  is  not  subject  to  these  prescriptions. 

Sec,  17.  Foreii^n  ])roducts  which  wronjjfully  l)ear  the  name  and  locality 
of  a  rJerman  firm,  or  which  wrontjfully  Itear  a  registered  trade  mark,  on 
enteriufj  (Jermany  as  imi)orts  or  for  transit  throu<,di  the  country,  are 
liable  to  seizure  and  confiscation,  if  the  injured  party  tiles  a  petition  to 
that  efl'ect,  and  ijives  security.  Tiie  seizure  is  ellected  by  the  custom 
house  authorities,  and  the  confiscation  is  decided  accordiuj,'  to  the 
Penal  (.'ode  of  the  Department  of  Administration  (sec.  io'J  of  the 
Criminal  Code). 

Sec.  IS.  In  lieu  of  all  damaffos  arisiii<;  accordin<f  to  the  present  Act, 
an  amercement  not  exceedinjj:  lo,(i(i()  marks  (;")(•(;/.),  in  addition  to  the 
I>enalty,  may  be  adjudged  to  the  injured  i)arty  if  he  so  demands. 

The  condemned  are  liable  for  this  amercement  as  joint  debtors. 

Such  acknowledged  amercement  precludes  all  further  rights  to  claim 
damages. 

Sec.  19.  If  verdict  is  given  on  the  basis  of  sees.  14,  15,  16,  and  18, 
the  sentence  must  provide  that  the  illegal  mark  on  the  goods  found  in 
the  possession  of  the  condemned  party  be  removed,  or,  when  it  is  not 
possible  to  remove  the  mark  in  any  otlu-r  way.  that  the  goods  bearing 
such  mark  be  destroyed. 

If  verdict  is  given  in  the  criminal  procedure  in  the  instance  of 
sees.  II  and  l.'»,  the  injured  party  shall  have  the  right  to  publish  the 
sentence  at  the  expense  of  the  condemned  paity.  The  kind  of 
publication  and  the  term  for  making  same  is  to  be  fixed  in  the  rerdict. 

Sec.  20.  The  application  of  the  prescripticms  of  this  Act  is  not 
excluded  from  taking  ellect  in  the  case  of  variations  in  the  repnKlnctioii 
of  foreign  names,  firms,  designs,  coats-of-arms,  and  other  designations  for 
gofuls,  if,  in  spite  of  such  variations,  there  is  any  danger  of  confusion 
arising  in  the  trade. 

Sec.  22.  If  (ierman  goods  must  bear  a  certain  mark  or  signifii-ation 
on  being  imj)ortcd  into,  or  for  transit  through,  a  f<»reigii  country,  to 
hIk^w  that  they  are  of  German  origin,  or  if  such  goods  are  not  so  Cavour- 
ably  treated  at  the  custom  house  in  resjM-ct  of  trade  marks  as  the  goods 
of  other  countries,  the  Federal  Council  is  empowered  (o  subject  goods 
imported  into  (Jermany  from  such  foreign  countries,  or  for  transit  through 
the  country,  to  the  same  obligations;  and  to  order  that,  in  case  of 
violati(*n  of  this  regulation,  the  goods  shall  be  seized  and  confiscated. 
The  M'izure  is  effected  by  the  custom  house  authorities,  and  the  confis- 
cation will  be  decided  by  verdict  (jf  the  Department  of  Administration. 
(8ec.  459  of  the  Regulations  of  the  Criminal  Law.) 


COLONIAL    AND    lOllHKJX    LAWS    AS     lO    M  KKCH  ANDLSK    MARKS.  ITTj 


.IaI'AN. 

TIk'  'rnulc  Marks  Law  of  .Inly  1st,  isici,  contains  pnivisidiis  (S(.*C8.  16 
and  17)  ni:ikinu[  it  u  |»nnislial)Ie  ollencc  knowini^Hy  to  iniitatu  a  rcjjis- 
teroil  trade  mark  or  knowini^'ly  to  sell  i^moiIh  to  which  a  reLristerctl  trade 
mark  liaH  l»eeii  wronL;nilly  adixed.  or  to  mark  a  rej^nstei'od  or  mire^'i.steriid 
trade  mark.     The  law  is  more  Cully  referred  to  in  Kerly,  p.  7'.io. 


U.MTKI)   StATKS. 

The  trade  mark  law  is  contained  in  tiic  Trade  Marks  Act,  1905, 
which  came  into  force  on  April  1st,  r.)(i5,  and  the  amendinj^j  Acts  of 
May  4th,  I'.tOC,  and  ^larch  2nd,  I'JOT.  These  will  he  fonnd  fully  set 
out  in  Kerly,  \).  7.")1  et  seq.  Sec.  21  of  the  Act  of  r.iO.'t  deals  with 
importation  of  goods  hearing  descrijitive  marks,   and  is  as  iollows  : — 

"That  no  article  of  imported  merclian<lise  which  shall  copy  or 
simulate  the  name  of  any  domestic  manufacture,  or  manufacturer  or 
trader,  or  of  any  manufacturer  or  trader  located  in  any  foreign  country 
which  by  treaty,  convention,  or  law  alfords  similar  privileges  to  citizens 
of  the  United  States,  or  which  shall  copy  or  simulate  a  trade  mark 
registered  in  accordance  with  the  provisions  of  this  Act,  or  shall  bear  a 
name  or  mark  calculated  to  induce  the  public  to  Ijelieve  that  the  article 
is  manufactured  in  the  United  States,  or  that  it  is  manufactured  in  any 
foreign  country  or  locality  other  than  the  country  or  locality  in  which 
it  is  in  fact  njanufactured,  shall  be  admitted  to  entry  at  any  custom 
house  of  the  United  States  ;  and,  in  order  to  aid  the  officers  of  the 
customs  in  enforcing  this  prohibition,  any  domestic  manufacturer  or 
trader,  and  any  foreign  manufacturer  or  trader,  who  is  entitled  under 
the  provisions  of  a  treaty,  convention,  declaration  or  agreement  between 
the  United  States  and  any  foreign  country  to  the  advantages  afforded 
by  law  to  citizens  of  the  United  States  in  respect  to  trade  marks  and 
commercial  names,  may  require  his  name  and  residence,  and  the  name 
of  the  locality  in  which  his  goods  are  manu Pictured,  and  a  copy  of  the 
certificate  of  registration  of  his  trade  mark,  issued  in  accordance  with 
the  provisions  of  this  Act,  to  be  recorded  in  books  which  shall  be  kept 
for  this  purjKtse  in  the  Department  of  the  Treasury,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  shall  prescribe,  and  may  furnish 
to  the  Department  fac-similes  of  his  name,  the  name  of  the  locality  in 
which  his  goods  are  manufactured,  or  of  his  registered  trade  mark ;  and 
thereupon  the  Secretary  of  the  Treasury  shall  cause  one  or  more  copies 
of  the  same  to  lie  transmitted  to  each  collector  or  other  proper  officer  of 
customs." 
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TIIADi:    .M.\1;KS   (INDIA). 

Thk  extract  from  a  letter  of  the  Government  of  India  of  .Tannary 
L'stl).  IS'.tl,  and  Copy  of  a  notification  dated  Xoveml)cr  13th,  IH'.H 
(which  arc  printed  below),  state  the  Indian  law  and  exccntivc  orders 
now  in  force  for  the  protection  of  trade  marks  and  descriptions. 
Th(in<:h  there  is  no  law  re(|uirin<;  the  rej^istration  of  trade-murks  in 
India,  they  can  l)e,and  sometimes  are,  registered  nnder  Act  III.  of  1S77 
(**  The  Indian  Rctristration  Act"). 

Tiie  use  of  a  false  trade  mark  is  an  offence  pnnishalile  in  India  nnder 
sec.  4S0  of  the  Indian  Penal  Code,  and  protection  of  trade  marks  and 
descriptions  is  also  provided  l)y  the  Merchandise  Marks  Act,  1SS9.» 


Ej-tidit  cf  fritter  from    Uovenunent  of  India,  A'".  I'.'i   {S'ldlisfirs  and 
Commerce),  dated  January  28/A,  IHiil. 

Trade  marks  are  defined  hy  sec.  13  of  the  Indian  Merchandise  Marks 
Act  (amending  the  Indian  Penal  Code,  sec.  47H)  to  includi-  those  which 
are  registered  in  England  and  those  which,  whether  with  or  without 
ix'gistration,  are  protected  in  any  British  Po8sessit)n  or  foreign  State 
to  which  the  British  law  is  by  Order  in  Council  made  applicable. 
Tiiere  is  no  law  recjuiriMg  the  registration  of  trade  marks  in  this  country, 
nor  is  it  the  usual  practice  to  register  them  here.  No  condition  is 
re<piired  precedent  to  action  by  either  the  customs  authorities  or  the 
criminal  courts  ;  the  former  can  act  either  on  their  own  motion  or  on 
information,  the  latter  <»nly  on  information  and  formal  complaint  ;  but 
to  ensure  seizure  and  dctt-ntion  the  information  must  be  ibllowed  by 
satisfactory  proof  of  fraud. 


yutifualiun  {Jlumc  Dejiarhnrnt),  dated  Novemtirr  WMli,  is;)]. 

In  the  exercis*.'  of  the  power  c<»uferred  by  sec.  IG  of  the  Indian 
MerehandiHe  .Marks  Act,  IV.  of  lH.s:t,  and  in  supersession  of  all  existing 
orders  on  the  sul)ject,  the  (j(»V(rnor-(!eneral  in  Council  is  |)leasctl  to 
direct  that  criminal  courts,  in  giving  effect  to  the  provisions  of  the 
Act  in  respect  of  trade  descriptions  of  quantity,  measure,  or  weight 

I  From  information  supplied  to  the  author  by  the  courtcHy  of  the  India  Ofllce. 
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of    tlie     floods     specilied     hcreuiulfr,    .sliall     observe     tin-     following' 
instructioiiK  : — 

I.  A  tnulc  description  of  lenf,'tli  stamped  on  ///v//,  u'liilr,  or  roloinrU 
ro/loii  pirre  (jooils  shall  not  be  deemed  to  be  lalse  in  a  material 
respect  unless, — 

(a)  where  a  sinj^'le  lent^'th  is  stainped,  the  description  exceeds  the 
actual  lcnL,'th  by  more  than — 

4  inches  in  pieces  stamped  as  10  yards  lonr^  and  under; 

."»  inches  in  pieces  stamped  as  above  10  yards  and  uji  to  2:5  yards 

loULT ; 
7  inches  in  pieces  stamped  as  above  23  yards  and  up  to  3(>  yards 

_  lunji: ; 
9  inches  in  pieces  stami)ed  as  above  30  yards  and  up  to  47  yards 
long ; 
18  inches  in  pieces  stamped  as  above  47  yards  long : 

provided  that  the  average  length  of  the  goods  in  question  shall 
not  be  less  than  the  stamped  length  ; 

(b)  where  a  maximum   and    minimum    length    arc   stamped,   the 

described  maximum  length  is  greater  than  the  actual  length 
by  more  than — 
I)  inches  in  piece  goods  under  35  yards  long ; 
18  inches  in  piece  goods  3.")  yards  and  up  to  47  yards  long ; 
3(i  inches  in  piece  goods  above  47  yards  long ; 

provided   that   no  such   piece  shall  measure   less   than  the 

minimum  stamped  length. 

ir.  A  trade  description  of  widtli  stamped  on  grey,  white,  or  coloured 

cotlon  pifce  f/oods  shall  not  be  deemed  to  be  false  in  a  material 

respect  unless  the  description  exceeds  the  actual  width  by — 

half  an  inch,  in  pieces  stamped  as 40  inches  or  less  in  width; 

three-quarters  of  an  inch,  in  pieces  stamped  as    over  40 

inches  or  under  .")'.)  inches  in  width  ; 
one  inch,  in  ])ieccs  stamped  as  o;.)  inches  or  more  in  width ; 
provided  that  the  average  width  of  the  goods  in  question  shall 
not  l)e  less  than  the  stamped  width. 
III.  A  trade  description  of  count  or  number,  length  or  weight,  applied 
to  i/rei/  or  hiearhed  rollon  i/arn  shall  not  be  deemed  to  be  false 
in  a  material  respect  unless — 

(a)  the  described  count  or   number  is  greater  or  less  than    the 

actual  count  or  number  by  more  than  5  per  cent.,  provided 
that  the  average  count  of  the  whole  of  the  yarn  in  question  is 
not  greater  or  less  than  the  described  count ;  or 

(b)  the  average  length  of  the  whole  number  of  hanks  in  a  bundle 
is  less  than  840  yards  ;  or 

(c)  in  a  bundle  of  yarn  of  any  count  under  aO,  described  as  being 

10  pounds  in  weight,  the  number  ol'  knots  of  20  hanks  each  is 
not  half  of,  the  numlter  of  knots  of  10  hanks  each  is  not  the 
same  as,  and  the  number  of  knots  of  ;">  hanks  is  not  double, 
the  described  count  or  number  of  the  yarn ;  or 

(d)  in  a  bundle  of  yarn  of  any  count  under  ;»0,  described  as  being 

5  pounds  in  weight,  the  number  of  knots  of  20  hanks  each 
is  not  a  quarter  of  the  described  count  or  number  of  the 
yarn  ;  or 

M.M.  12 
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(c)  in  ft  bundle  of  yarn  (»f  any  count  from  r»(>  npwanls,  the  nunilter 
of  knots  of  I'O  hanks  each  is  not  half.  <ir  the  uunilxr  of  knots 
of  10  hanks  each  is  not  a  quarter,  when  the  ilcscril)C(l  weifjht 
is  10  pKunds,  and  is  not.  a  (piartcr  or  an  ei;,'hih,  as  the  case 
nu»y  !»(',  when  the  (lescrii)ed  weif^ht  is  ;'>  pounds,  of  tjjc  couut 
or  nunil)er  of  the  yarn  ;  or 
((^  in  tlie  case  of  hlearlinl  i/ani,  the  described  wci^'ht  exceeds  the 
actual  weii:ht  Ity  nmre  than — 

7i  per  cent,  in  counts  from  1  to  H  ; 

r*  per  cent,  in  counts  fronj  above  K  to  IH  ; 

4  |>er  cent,  in  counts  from  above  18  to  30  ; 

L'i  per  cent,  in  counts  from  above  30  to  8o. 
1\'.  .\  trade  description  of  count  or  numl)er  apj)li('d  to  a  bundle  of 
(/f/cil  rotton  i/ani  shall  be  accepted  as  indicatintj  len^'th  oidy, 
tlie  hank  beintr  taken  to  measure  840  yards,  and  it  shall  be 
deemed  to  be  false  in  a  material  resi)cct  if  the  average  length 
of  the  hanks  in  a  bundle  is  less  than  81i>  yards. 

V.  A  trade  description  of  iengili  ajjplied  to  f/irrad  of  ani/  kind  (of 

cotton,  wool,  flax,  or  silk)  shall  not  be  deemed  to  i)e  false  in 
a  material  respect  unless  it  exceeds  the  actual  length  by  more 
than  1  i)er  cent, 

VI.  The  dimensions  of  goods  on   which   their   length  or  width    is 

stamped  shall  be  determined  by  measurement  in  imperial 
yards  of  86  inches. 

C.  J.  Lyall, 
Secretary  to  the  Government  of  India. 


Itistruclions   {Execiilivr)  for   the   f/uufanrp  of  Customs    Offuns  in  the 
admin  Is/ration  of  the  India  MerchmdisB  Murks  Art,  I]',  of  18811. 

1.  Labels  or  tickets  ajiplied  to  boxes,  cartons,  parcels  or  other 
packages,  which  are  manifestly  intended  only  for  the  purpose  of 
identifying  articles  for  the  convenience  of  dealers  and  shojtkeepers,  and 
are  not  sjiecially  intended  to  attract  the  eye  of  the  j)nrchaser,  should 
not  be  treated  as  trade  descriptions.  A'j-am/des : — On  l)undles  of 
hosiery,  "  Hose,  brown  merino,  size  !(►  " ;  on  shoes,  "  Enamelled  leather, 
men's,  Xo.  G  " ;  on  hats,  "  lirown  felt,  hard,  No.  7." 

NoTK. — This  rule  <loes  not  a|)|ily  to  n  iimik  or  description  on  the 
goods  themselves,  or  to  a  tle-scri|ilioii  of  quality,  or  one  containing  the 
name  of  a  place,  country,  manufacturer  or  trader,  or  to  a  trade  mark. 

2.  Goods  manufactured  on  the  Continent  of  Europe  should  be  detained 
if  the  manufacLurer's  name  and  the  trade  description  are  expressed  in 
English,  unless  the  name  and  description  are  accompanied  by  the  name 
of  the  country  of  manufacture. 

3.  Customs  oflicers  shoidd  detain,  on  their  (twn  motion  and  without 
re'|uiring  information,  any  goods  produced  or  manufactured  beyond  the 
limits  <»f  the  United  Kin^xdom  or  of  l>ritish  India  which  are  marked 
with  Hritish  or  liriiish  Imiian  names  or  trade  marks,  or  so  des(;ribed  as 
to  indicate  that  the  ii<t(n\s  wire  {)nHhiced  (jrmade  in  th(!  United  Kingdom 
or  llritish  India,  unless  such  description  is  accompanied  with  the  name, 
in  conspicuous  Icttei-s,  of  the  country  of  manufacture. 


ti;ai)K   makks  (ixdia).  17<) 

A  (Icscriptiiiii  in  siicli  casi's  wliicli  indicHtos  ji  i);iilicuhu-  class  or 
method  (if  inanufiicttire,  and  includes  the  name  of  a  place  in  or  a  part  of 
the  United  Kinj^'dom,  and  is  tlicrehy  likely  or  calculated  to  mislead, 
indudeH  such  terms  ns  "  Kidderminster  carpets,"  "  AVindsor  soap," 
"Bullirijrgiin"  on  hosiery,  "Shetland"  on  sliuwls  and  the  like;  for 
thoufrh  these  terms  may  be  held  to  be  merely  indicative  of  methods  ol 
manufactnre,  they  are  likely  to  mislead  as  to  the  place  of  orij,'in. 

4.  A  report  on  the  proceedin<;s  of  tiie  Collector  should  Ite  sultmitted 
annually  to  the  Local  Government,  for  transmission  to  the  (Jovernment 
of  India.  The  report  should  show  the  number  of  cases  in  which 
(1)  detention  was  ordered  ;  (2)  detention  was  followed  l)y  confiscation  ; 
(3)  detention  was  followed  I)y  release  with  or  without  a  fine;  (4)  deten- 
tion was  ordered  on  information  received  ;  (5)  detention  was  ordered 
without  information.  Linder  the  first  liead  should  be  specified  the 
section  of  the  Act  under  which  action  was  taken. 
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AriM:Ni»ix  xii, 


I'l.ATE. 


Okdku  IX  Council  fixint,  Distinctivk  Mauk  on  Koukion  Platk 

AND  rRKSCKiniNG  FoilM  OF  STATEMKNT  WIIKN    1*1, ATK    IS    IJROUGUT 
TO  UK  ASSAYIII). 

(Statutory  Rules  and  Orders,  190G,  No.  386.) 
At  the  Court  at  Buckinrrhain  Palace,  the  lltli  day  of  May,  IDUG. 

I'liKSENT  : 

The  Kin.f^'s  Most  Excellent  ^Majesty  in  Council. 

Whereas  by  the  Hall  Marking  of  Foreign  Plate  Act,  10()4  (4  Edw.  7, 
c.  (I),  it  is  pmvided  that — 

1. — ( I )  Where  for  the  purpose  of  complying  with  sections  fifly-ninc  and 
sixty  of  the  Customs  Act,  1842,  or  section  ten  of  the  Revenne  Act,  1883, 
any  plate  lias  to  l>e  assayed,  stamped,  and  marked,  or  where  for  any 
other  i»nrposc  any  ])late  or  article  imported  from  a  foreign  part  is 
brought  to  an  assay  ofiice  in  the  United  Kingdom  to  l)e  assayed,  stamped, 
or  marked,  the  i»late  or  article  shall  be  marked  in  such  manner  as  His 
Majesty  may  determine  by  Order  in  Council  so  as  readily  to  dis- 
tinguish whether  the  plate  or  other  article  was  wrought  or  made  in 
England,  Scotland,  or  Ireland,  or  was  imported  from  foreign  parts,  and 
such  mark  or  marks  shall  be  deemed  to  be  a  ctimiiliance  with  the  said 
Acts. 

(2)  Any  person  who,  after  a  date  fixed  by  His  Majesty  by  Order  in 
Council,  brings  or  causes  to  be  brought  any  plate  or  other  article  to  1)0 
assayed,  stamped,  and  marked  at  an  assay  oHice,  shall  state  in  writing, 
in  manner  pmvided  by  His  Majesty  by  Order  in  Council,  whether  the 
plate  or  article  was  wrought  or  juaile  in  England,  Scotland,  or  Ireland, 
(•r  was  imported  from  foreign  parts,  but  it  shall  not  be  necessary  to 
make  such  statement  in  writing  where  any  plate  or  other  article  is 
lirought  to  an  ass;iy  ollice  in  charge  of  an  Olliccr  of  Customs  under  the 
j>n»visions  of  the  iievi-nue  Act,  1HS;{,  for  the  jiurpose  of  being  assayed, 
htanijied,  or  marked  as  having  been  imported  from  foreign  jtartfl. 

(;!)  Where  any  person,  who,  after  the  dale  lixed  as  aforesaid,  brings  or 
causes  to  be  brought  any  plate  or  other  article  to  be  assayed,  stamped, 
and  marked  at  an  as.say  ollice,  does  not  know,  and  is  not  able  to  state, 
whether  the  jtlate  or  other  article  was  wrought  or  made  in  England, 
Scotland,  or  Ireland,  or  was  imported  from  loreign  parts,  such  jterson 
shall  make  a  statement  in  writing  to  that  ellect  in  the  manner  pre- 
w.-ribed  in  this  s<-ction,  and  the  jilate  or  other  article  referred  to  in  the 
wiid  statement  shall  l;e  stamped  and  marked  as  if  it  were  imported  from 
foreign  parts. 


I'LATK.  iHl 

(1)  If  any  porsoii  knowiiii^'ly  niiikes  a  false  Ktateiiiciit  uikI'T  tins 
section  lie  shall  be  liai)lc',  on  Hiinimary  conviction,  under  the  Sinmnary 
Jurisdiction  Acts,  to  a  fine  not  exceodin;^  five  pounds  for  every  article 
in  respect  of  wliich  the  false  stuteuient  is  made. 

(5)  The  Customs  Act,  I8li',  shall  apply  as  if  a  reference  to  the  mode 
of  markini,^  under  this  Act  were  suli.stiiuted  for  a  reference  to  the  mode 
of  nuirkin^'  under  that  Act. 

(6)  His  Majesty  may,  by  Order  in  Council,  revoke,  vary,  or  add  to 
any  Order  in  Council  made  under  this  Act. 

And  whereas  by  Order  in  Council  dated  tlio  24th  day  of  October, 
1904,  His  ilajesty  did  determine  the  mark  or  marks  to  be  stamped  or 
marked  upon  any  plate  or  article  imported  from  foreij^n  parts  broui^ht 
to  an  assay  olMce  in  the  United  Kini,nlom  to  l^e  assayed,  stamped,  or 
marked  at  an  assay  ollice  and  did  determine  the  form  of  the  statement 
in  writiui,'  to  Ije  nuide  by  any  person  other  than  an  Officer  of  Customs 
brini^inu'  or  causini;  to  be  l)routfht  any  plate  or  article  to  be  assayed, 
stamped,  and  marked  at  an  assay  otlice  : 

And  whereas  it  has  been  found  expedient  (i)  to  vary  the  said  Order 
in  Council  of  the  24th  day  of  October,  1904,  by  altering,'  the  ])articular 
marks  to  be  used  by  the  assay  authorities  of  London,  Slieffield,  Glasgow 
and  I)ul)lin,  and  (ii)  to  alter  the  form  of  the  statement  in  writinj;  set 
out  in  Part  II.  of  the  Schedule  to  the  said  Order  and  to  effect  these 
alterations,  it  has  been  determined  to  revoke  the  said  Order  in  Council 
of  the  24th  day  of  October,  1904  : 

Now,  therefore,  His  Majesty,  by  and  with  the  consent  of  His  Privy 
Council  and  in  exercise  of  the  powers  vested  in  Him  by  the  above 
recited  provisions,  doth  as  from  the  dates  hereinafter  respectively 
specitied  Revoke  the  said  Order  in  Council  of  the  24th  day  of  October, 
1904,  and  doth  Determine  that  as  from  the  said  dates  respectively  :  — 

(1)  The  mark  or  marks  to  be  stamped  or  marked  upon  any  plate  or 

article  inijiorted  from  foreii^n  parts  brou_<,dit  to  an  assay  office  in 
the  United  Kingdom  to  be  assayed,  stamped,  or  marked  shall  be 
the  mark  or  marks  described  in  the  first  part  of  the  Schedule 
hereto,  and  the  following  authorities,  that  is  to  say, 

The  AVardens  and  Commonalty  of  the  Mystery  of  Goldsmiths 

of  the  City  of  London, 
The  Guardians  of  the  Standard  of  Wrought  Plate,  Birmingham, 
The  Company  of  Goldsmiths  of  the  City  of  Chester, 
The  Guardians  of  tl)c  Standard  of  Wrought  Plate,  Sheffield, 
The  Incorporation  of  Goldsmiths  of  the  City  of  Edinburgh, 
The  Goldsmiths'  Company  of  the  City  of  Glasgow, 
The  Fraternity  or  Company  of  Goldsmiths  of  the  City  of  Duldin, 
shall  respectively  cause  to  be  stamped  or  marked  upon  any  plate 
or  article  imported  from  foreign  parts  and  brought  to  an  assay 
ofhce  in  the  United  Kingdom  to  be  assayed,  stamped,  or  marked 
the  respective  mark  or  marks  described  in  the  first  part  of  the 
Schedule  hereto. 

(2)  The  statement  in  writing  to  be  made  by  any  person  other  than 

an  Officer  of  Customs  who  brings  or  causes  to  be  brought  any 
plate  or  article  to  be  assayed,  stamped,  and  marked  at  an  assay 
office  shall  be  in  the  form  and  signed  in  the  manner  set  out  in 
the  second  part  of  the  Schedule  hereto. 


\S'2.  Ai'ri'.Ni'ix  xii. 

This  OnU'r  shall  c«»iiu'  into  oiKTatitm  and  take  vlYvci  iis  rnmi  nml 
iftor  the  L".ith  May,  lltOO,  except  sd  far  ni>:  ri';;ur(ls  the  Assnv  Offices  of 
ShetTii'Ul  ami  (Jlasi^ow,  iiiul  jus  npinls  thos*'  ollicesthis  Order  shall  come 
into  oj.K'ratiun  iiiul  take  elVett  iis  fnnu  and  after  the  1st  .Inly,  Hmk;. 

A.   \V.   FiTzKoY. 


SCIIKDULK. 

r.VKT    1. 

On  Foukicx  Gold  Tlati;  ok  Ahtklks. 

The  Hall  Mark  jiarticular  to  each  Assay  Oflicc  as  shown  in  Fifjure  1 
of  the  Appendix  hereto  :  the  carat  value  of  the  fj^old,  tof^ether  with  the 
decimal  equivalent  of  the  carat  value,  as  shown  in  Figure  2  of  the 
Appendix. 

Ox    FORKIGX   SiLVKR    Pl.ATK   OK    ARTICLES. 

The  Hall  Mark  particular  to  each  Assay  Office,  as  shown  in  Fifjure  1 
of  the  Appendix  hereto,  together  with  the  decimal  equivalent  of  the 
standard  value  of  the  silver,  as  shown  in  Fi«,'ure  '2  of  the  Appendix. 


The  mark  for  tiie  annual  date  letter  is  to  he  added  by  each  Assay 
Authority  after  the  mark  for  the  particular  Hall  and  the  nuirk  for 
standard. 

Ari'KXDix. 

This  contains  the  Particular  Mark  for  each  Assay  Authority  and  the 
Ileprescntation  of  the  Standard  ^larks. 

r.VKT  II. 

I  hereby  certify  and  declare  [on  behalf  of  and  as  authorised  by  {here 
insert  {he  tt/nne  of  Ihe  mil/iorisiiii/  /'(trly)'}  that  all  the  above-mentioned 
articles  were 

{Here  set  out  ivhelher  irroiiff/il  or  tiuule  in  Kjit/lnntl,  Srotland  or  Ireland 
or  wliflher  iiii/i(ir/r(ffromfi>rei;/n  parts)  or, 
I  hereby  certify  and  declare  [on  behalf  of  and  as  authorised  by  {/lere 
insert  the  name  of  the  aulJiorisinf/  /'art//)'}  that  it  is  not  known  to  mc 
[or  to  the  said  {insert  Ihe  name  of  lite  (mlhorisinij  jxtrlij)]  whether  tin- 
above-mentioned  articles  were  wroutrht  or  made  in  England,  Scotland 
or  Ireland,  or  were  imported  from  forei.i;u  parts. 

To  l>e  si^Mied 

(1)  i!i  the  case  of  a  sole  trader  l)y 
such  tradi-r  and  in  the  case  of  a 
private  Firm  by  u  member  of  the 
Firm  or  in  either  ease  by  some 
other  pel  son  duly  auLJiorised  in 
writini:  and  aiq)rovfd  by  the  .\ssay 
Authority. 
{2)  in  the  case  of  a  Company  by  a 
Director  or  the  Secretary. 


APPENDIX   XIII. 


MERCHANDISE   :Sl\\lKii  (IRELAND)    lULL.' 

A  BiLIi  INTITULED  AX  AcT  TO  KNABLE  THE  DEPARTMENT  OK  AGRICUL- 
TURE AND  Technical  Instruction  for  Ireland  to  undertake 
Prosecutions  in  certain  cases  under  the  Merchandise 
Marks  Act,  1887. 

Be  it  enacted  by  the  King's  most  Excellent  ^lajcsty,  by  and  with  the 
advice  and  consent  of  tlic  Lords  S[)iiitual  and  Temporal,  and  Commons, 
in  this  present  rarliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

1. — (1)  The  Department  of  Agricnltnre  and  Technical  Instruction   Official 
for  Ireland  (in  this  Act  referred  to  as  "  the  Dejiartment ")  may,  with   piosccutions 
the  concurrence  of  tlie  Lord  Chancellor  of  Ireland  and  of  the  Board  of  "^^  J'''r,  y 
Trade,  make  regulations  providing  that  in  cases  which  appear  to  the  ^  28. ' 
Department  to  relate  to  Irish  agricultural  produce,  or  to  the  produce  of 
any  other  Irish  rural  industry,  and  to  affect  the  general  interests  of  the 
country,  or  of  a  section  of  the  community,  or  of  a  trade,  the  prosecution 
in  Ireland  of  offences  under  the  ilerchandise  !Marks  Act,  1887,  shall  be   50  &  .")i  Vict, 
undertaken  by  the  Department,  and  prescribing  the  conditions  on  which  c.  28. 
such  prosecutions  are  to  be  so  undertaken. 

(2)  All  regulations  made  under  this  section  shall  be  laid  before 
Parliament  within  three  weeks  after  they  are  made  if  Parliament  is 
then  sitting,  and  if  Parliament  is  not  then  sitting  within  three  weeks 
after  the  beginning  of  the  next  session  of  Parliament,  and  shall  have 
effect  as  if  enacted  by  this  Act. 

(3)  Nothing  in  this  Act  shall  aflFect  the  power  of  any  person  or 
authority  to  undertake  prosecutions  otherwise  than  under  the  said 
regulations. 

(4)  In  this  section  the  expression  "rural  industries"  means  the  rural 
industries  mentioned  in  sub-section  one  of  section  thirty  of  the 
Agriculture  and  Technical  Instruction  (Ireland)  Act,  IS'M).     '  ^f  "V'^  ^^^^' 

(5)  The  expenses  of  prosecutions  undertaken  by  the  Department  in  *"  ''  ' 
pursuance  of  this  section  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

2.  This  Act  shall  apj^ly  to  Ireland  only,  and  may  be  cited  as  the   Extent  and 
Merchandise  ]\Iarks  (Ireland")  Act.  r.MtO.  short  title. 

'  Sec  I'leface,  p.  iv. 


INDEX. 


AltKOAl), 

iiinnh  iimde,  .'51,  ;JL',  8:3. 
oll'eiK'cs  coiniiiitted,  oo,  lo2. 

AccEssoKiES  TO  Offences  under  tlio  M.  M.  A.,   ■)4. 

Address, 

on  packinp^-cnso  not  shown  tn  ])nrtha.ser,  .SS,  Il'o. 
on  imported  gram  sacks,  SN,  rjo. 

Ai)Ultki:ati()X, 

"I'l''yi"o  a  false  trade  descri]iti(in  liy,  V.i. 
statutes  restraining,  2.'j. 

AciENT, 

ollence  by  agent  of  corporati(jii,  li'. 
liabilitj-  for  (jflences,  .51,  o'2. 

Altekatiox, 

falsifying  a  trade  mark,  17,  20. 
trade  description,  43. 

American  Leather,  29,  50. 

Anchors,  marks  required  to  be  put  on,  14(5. 

Appeal  against  conviction,  71. 

Appendices,  contents  of,  10.5. 

Application. 

of  trade  mark  to  goods,  21. 

falsely  applies,  '2'6. 
of  false  trade  description,  2o,  J.J. 

Arms,  Eoyal, 

unauthorised  assumption  of,  100. 
not  to  be  registered,  101. 

Artist's  N.urE,  waiTanty  of,  [)L 

Assay  Marks, 

oji  watch  cases,  7.3,  7.5,  l;}3— 1:J8. 
on  plate.  147,  ISO. 

Assent  of  Proprietor,  19,  82. 

Australia. 

Order  in  Cotincil  a]i])lying  to,  1.51. 
accession  to  international  convention.  1.5!). 
law  of,  as  to  merchandise  marks,  104. 


1S()  INhKX. 

Ar  STRIA, 

accession  to  inteniutioual  convention,  l')!'. 
law  of,  as  to  merchandise  marks,  ItJS. 

Haiiamas.  law  of,  as  to  merchandise  marks,  KitJ. 

Bailee,  of  falsely  marked  gt>ods,  <i(). 

'*  Balbuiooan  Hose,"  oO,  lis,  i7;t. 

Bauii.vdoES.  law  of,  as  to  merchandise  mark>,  HiC. 

Beek,  adultenitii>n  i)f.  '2\.  n. 

Belgium, 

Onler  in  Conncil  apjilyin;;  to,  lijl. 
memlicr  of  international  union,  lo7. 

Bermuda,  law  of,  as  to  merchandise  marks,  l<iO. 

Bleacher's  Protest  ajj^ainst  the  M.  M.  A.,  IssT   .oS. 

"  Blind  Names,"  4.s. 

Board  of  Agriculture,  prosecution  by,  (J7,  lUi,  1  li». 

BoAKD  OK  Tilvde,  prosecution  by,  (Jti,  11  j,  13!». 

Bona  fide,  servant  acting,  under  orders,  o2. 

Bond, 

on  entry  of  name  or  mark  in  Customs  Register,  r_"2. 
on  detention  of  goods  bj'  Customs  olTicers,  IJiO,  l.'i.J. 

Bottles,  using  marked  bottles,  '22. 

Brazil, 

Order  in  Council  applying  to,  \o\. 
memljer  of  international  union,  157. 

Bread, 

adulteration  of,  2\,  n. 
marks  on,  HG. 

British  Guiana,  law  of,  as  to  merchandise  marks,  KKJ. 

Britisu  Honduras,  law  of,  as  to  merchandise  marks,  Ifiti. 

Brmisii  India,  law  of,  aa  to  merchandise  marks,  IGG. 

British  New  Guinea,  law  of,  as  to  merchandise  marks.  Kid. 

British  North  Borneo,  law  of,  as  to  merchandise  marks,  KiO. 

Briiish  Orioin,  suggostiiin  of,  21,  1  lit  »^  .s-.y.     And  see  J'ltire. 

British  Possession, 
meaning  of,  '21. 

list  of  posBCssions  to  which  sec.  '.'l   <>f  Patents  Act,  lit(i7,  ajijjlies, 
l.jl. 

Brussels  Act  of  iyoo..l.>4. 

Brussels  Garret,  .{<). 

Butter,  murks  on,  1  Ki. 

BfTTKR  and  Margarine  Act,  1'.»()7     l'I,  n. 

BriTojfs  (metal),  marks  on,  I  Hi. 


INDKX.  1 S7 

"  Calculateii  to  Dkceive."    Sco  Decept  11)11. 

Canada,  law  nf,  as  tu  merchandiwe  marks,  KJiJ. 

Cape  of  Good   Ilori:,  law  i>f,  an  to  inon-liaiidisv  marks,  UiT. 

Cards  (playinr^),  marks  on,  I4f5. 

Causing  Oitence  against  tho  M.  M.  A.,  InsT    .01. 

Certificate  of  registration  oi'  trade  mark,  10. 

Ceylon, 

Order  in  Council  applying  to,  lol. 
law  of,  as  to  merchandise  marks,  1<)7. 

Chain  Carles,  marks  on,  icj,  n.,  11(5. 

Chicory,  marks  on,  14(i. 

CUILWORTII   GUNroW'DEK,  '-*■-',    14. 

"  Chloros,"  li.i,  n. 

Clocks,  importation  of  marked,  "(i,  1 17. 

Coffee, 

adulteration  of,  24,  n. 
marks  on,  146. 

Colonial  law  as  to  merchandise  marks,  1(54. 

Colourable  Imitation  of  name  or  initials,  4(),  47. 

Committee  of  ls()2..3,  63. 

Committee  of  1S,s7.  .53,  G.'j,  74,  7.3. 

Committee  of  1S90..5,  07,  85. 

report  of,  on  fraudulent  importations,  39. 

Committee  of  1897.  .7(3,  83,  84,  85. 

Committee  of  House  of  Lords  on  marking  of  foreign  meat,  07, 
84,  u. 

Common  Law, 

remedies  of,  insufficient,  2. 
forgery  of  a  trade  maik  at,  IS. 

Company,  offences  by,  12,  13. 

Compensation  to  innocent  pui-chasers,  03,  n.,  7(),  72. 

Compromise  of  prosecution,  00,  ti. 

Contdy's  Fluid,  33,  n. 

Consolidated  Instructions,  117. 

Convention,  International.     See  Internal  I  uual  Cunvention. 

Conventional  Trade  Description,  29,  49,  86,  160. 

"  Copyright,"  may  be  a  false  trade  description,  24,  34. 

Copy'RIGHT,  seizure  of  goods  the  subject  of,  125. 

Corporate  Marks,  counterfeiting,  103. 
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C< »uro RATION,  (iffoiues  liy,  IJ.  1.5. 


C>»3TS 

(if  prosocutinn,  .'>l,  (»{). 

<>f   i)ri>c<»«^iiiii;rs   ii;,'jiinst    Ctistoms  authorities,  full  within    I'uhlic 
Authtiritifs  rrotoction  Act,  ISW.J.sy. 

Cotton  Marks,  o.i,  n. 

Countries  with  which  iutomntionftl  an-anproincnts  exist,  1  "il. 

Country  ov  Okioin. 

j;tMKls  partly  m:ule  aliroad,  lis,  .'51,  ~>'). 

evidence  of,  HO. 

lU)  jrencral  obli^r-ition  to  indicate,  39,  SO,  117. 

"  made  abroad,"  31,  .S3. 

"  made  in  (lermany,"  31,  S3,  Hit. 

of  watches,  "3.  To. 

in  the  international  convention,  1.3.'). 

port  of  shipment,  when  evidence  of,  121. 

Court  under  M.  M.  A.,  issT     c.i;. 

Covering, 

meaning  of,  '22. 

marks  on  imported  coverings  referring  to  goods,  8S,  IJO. 

Criminal  Evidence  Act,  1898. 59. 

Cuba, 

Order  in  Council  applying  to,  151. 
accession  to  international  convention,  59. 

Custom. 

trade  descrii)tion  allowed  by,  21,  37,  l'.». 
trade,  37. 

Customs, 

actions  against  officers,  89. 

practice  as  to  country  of  origin,  31. 

jjraclice  as  to  detention  of  guods,  S9.     See  Detention. 

l^egister  of  names  and  marks,  S3,  I'J'i,  123. 

legulations  and  orders,  77,  7s,  S7,  117 — 13S. 

Cu.stom-s  Act,  187G..79. 

Cu.sTOMs  Entry,  24,  39. 

Cutleuy, 

mark-,  penalties  for  counterfeiting,  102. 
•'  London  made,"  102,  103. 

CYruUH,  law  of,  as  to  merchandise  marks,  107. 

l^A-MAfiKS  for  breach  of  warranty  of  trade  mark,  90. 

Deceition,  probability  of,  under  M.  M.  A.,  Iss7    .17.  19.  22.  \:>. 

Deci.ahation, 

faifie,  as  to  watch  marks,  70. 

on  entry  of  name  or  mark  in  Customs  Register,  122,  132. 

BH  repirds  watch  cases  l)rought  to  be  marked,  70,  137. 

Defences,  5S,  f!l. 

notice  of,  53,  51,  70. 
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UeI'IMTIOX, 

of  u  tnulo  mark,  II. 

of  a  trado  ilesrription,  L'l. 

Demeuara  Suo.vit,  2'). 

Den.mauk, 

Unlor  in  Council  applyinj^  to,  l.;l. 
accession  to  international  convention,  lo'.). 

Descuiption.     See   Trade  dtscrijition. 

Destkuctiox  of  Goods,  0.5,  72. 

Detention  of  Imported  Goods,  77,  I'M. 

when  ofiBcers  act  without  sjjccial  infonnation,  122,  12.3,  l:ju. 
security  in  respect  to,  12(i,  i;j(),  133. 

bond  for,  l.'JO,  1.32,  133. 
information  to  procure,  87,  12(),  130,  131. 
notice  of,  122. 
repoiis  of,  124. 

Disclosure  of  real  offender,  53,  58,  63. 

Discovery,  provision  in  M.  M.  A.,  1887,  as  to,  71. 

Dominican  Eepublic, 

Order  in  Council  ajiplying  to,  I.jI. 
acceded  to  international  convention,  159. 

Donegal  Tweed,  30. 

"  Dresden  China,"  32,  n.,  02,  n. 

Eau  de  Cologne,  19.    See  Farina  v.  Siherhck. 

Ecuador,  152,  159. 

Effect  of  Eegistration  of  trade  mark,  15. 

"  English  Lever  Watch,"  29,  75. 

English  "Words  on  imported  goods,  81,  86,  118. 

Equivaxents,  doctrine  of,  not  applied  as  to  false  trade  description,  43. 

Errors  allowed  in  trade  description,  43,  170—178. 

Evidence, 

as  to  coimtry  of  origin,  30. 

as  to  custom,  38. 

of  defendant  and  wife,  59. 

rehutting,  evidence  of  innocent  intention,  59. 

Criminal  Evidence  Act,  1898.  .59. 

Exhibition  Medal,  pretence  of,  147. 

Expert  Evidence  as  to  trade  custom,  87. 

Exposure  for  Sale,  60,  61. 

Falkland  Islands,  law  of,  as  to  merchandise  marks,  167. 

"  False,"  40. 

False  Claim  of  Patent.    See  Patent. 
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False     Claim     <»k     Kkoistuation.      Soo     MisitpresenUiHnu    and 
**  Jleiji»teml ." 

FaLSK   XaMK  ok    IxITLVLS.      Se«0    Xiiiiif. 

Fai^k  Puetencks,  sale  undor  eimrious  murk  miiy  Ik-,  is. 

'*  False  Tkape  Desckiption,'*  2;J — 51.     8ee  also  Wanun'tf. 

"Falsely  Aitlies."  Jl,  'J.5. 

Feediko  Stuffs,  adulteration  of,  '24,  n. 

Fertilipeus,  adulteration  of,  'Jl,  n. 

Fictitious  Peiisox,  4S,  4!). 

Fiji  Islands,  law  of,  as  to  merchandise  marks,  107. 

FiKM.     See  Partnership. 
name  of.     See  Name. 

"  Flannelette,"  33.    See  \Vhittl>,/"a  Case. 

Food  and  Drugs  Acts.    See  Sale  of  Food  and  Dnujs  Art,  \s~b. 

Foreign 

manufactures,  deceptively  marked,  82. 
purchasers  to  bo  considered  unijer  M.  M.  A.,  ISST  .  .19. 
Jurisdiction  Act,  1890,  Orders  in  Council  under,  1J2. 
law  as  to  Merchandise  Marks,  KiS — 175. 

And  see  Abroad  ;  Interiiatiunal  Arrangements. 

Forfeiture  of  goods  under  M.  M.  A.,  1887 .  .05,  71. 

Forgery  of  a  trade  mark,  10,  14 — 20. 

Forms,  indictment  and  information  under  the  M.  M.  A.,  1887   .  142. 

FltANCE, 

Order  in  Council  applying  to,  152. 
momber  of  the  international  union,  154. 
law  of,  as  to  merchandise  marks,  170. 

Fraud,  intent  to  defraud,  57. 

French  Chalk,  50. 

"  Fuencii  Factouy,"  2S. 

Frencu  Polish,  21i. 

Gamuia,  law  of,  as  to  merchandise  marks,  107. 

General  Orders  under  the  M.  M.  \.,  1887. 117. 

Generic  Trade  Descrittion,  2:t.  i;i,  lOo. 

Germany, 

Order  in  Council  ajijilyin^;  to,  152. 
accoHwion  to  int«'riiational  convention,  15!l 
Jaw  of,  aw  to  nierchimdise  marks,  1 73. 
Sco  "  Aftnif  ill  Gcrinanij." 

GET-ur,  when  a  false  trade  description,  25. 


GlltUAi/iAlt,  law  of,  as  to  iiicnhaiicli.-e  marks,  KIT. 

Gold  Coast  Coi.oxy,  law  of,  as  ti)  incrchaiulise  mark-,  KiT. 

CioLi)  (Platk),  marks  oil,  117,  iso. 

Goods, 

same  description  of  goods,  47. 
meaniiig  of,  in  M.  M.  A.,  IKS".  .21. 
detention  of  inqjorted.     See  Detention. 
in  transit.     See  Transit. 

Gkain  imported,  marks  on,  .S8,  I'JO. 

Greece, 

Order  in  Council  applying  to,  152. 
accession  to  international  convention,  l.">!). 

Grenada,  law  of,  as  to  merchandise  marks,  1(J7. 

GUATEMAL.V,  lot,   !.')!». 

Gunpowder,  marks  on,  147. 

IIall  Marks,  on  plate,  147. 

Hammer  Marks,  102. 

"Hand-cut"  Files,  32,  n.    See  R.  v.  Bramall. 

"Hand-made"  Tobacco  and  Cigarettes,  ;j2,  4.J,  n. 

Havana  Cigars,  30,  n. 

IIiXDMAUCii,  evidence  before  Committee  of  lSfc)2.  ,03. 

Honduras,  Order  in  Council  applj-ing  to,  1.32. 

Hong  Kong,  law  of,  as  to  merchandise  marks,  167. 

Hops,  marks  on,  93,  n.,  147. 

Hungary.    See  Austria. 

Ignorant.    See  Innocent. 

Importation, 

fraudulent,  39. 

of  watches  and  clocks,  7G. 

of  deceptively  marked  goods,  pi'ohibited,  77,  s2. 

Indian 

trade  marks,  170. 

M.  M.  A.,  errors  allowed  under,  176. 

Indictment, 

right  to  trial  by,  66. 
forai  of,  143. 

Information, 

as  to  real  offender,  imder  M.  M.  A.  1SS7,.   53,  5S,  03. 
to  procure  detention  of  imported  goods,  87.  120.  13U,  131. 

when  officers  act  without,  122.  123,  130. 
in  criminal  proceedings,  forms  of,  143. 
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IXITIAI.s, 

false.  45.  47.  S2. 

when  treated  as  naim»,  1 1!>. 

IXXOCENT 

purchaser,  compensation  to,  (>,'),  n.,  7<>,  7-'. 
proof  of  iun(»cence,  05,  oW,  G-1. 

Intent  to  Dei-uaud,  57. 

Intention  to  Heceive.    See  Daejition  ami  Fnunt. 

International 

arrangements.  (3,  l.'jO — 1.3'J. 
conventions,  4. 

text,  l.")4— 1G;J. 
list  of  countries  and  possessions  affected,  151 ,  l.VJ. 

IxvoiCE,  description  in,  22. 

Irish 

origin,  indicia  of,  .'JO. 

Bill  t<j  amend  M.  M.  Acts,  LS3,  and  Preface,  iv. 

Isle  of  Max,  law  of,  as  to  merchandise  marks,  107. 

Italy, 

Order  in  Coiuicil  applying  to,  152. 
member  of  international  union,  157. 


"  Jaegek's    Saxitary     "Woollex     System     ('"o.  :      Pcue    Wool 
Warraxted,"  38. 

Jamaica,  law  of,  as  to  merchandise  marks,  1G7. 

Japax, 

Order  in  Council  applying  to,  152. 
acceded  to  international  convention,  159. 
law  of,  as  to  merchandise  marks,  175. 

JltiisdictioX'',  offences  committed  abroad,  50,  152. 

Jury,  on  prosecution  under  M.  M.  A.,  1SS7.  .00,  OS. 

Kilderkin,  27. 

Lauel  IX  M.  M.  A.,  ls,s7,  includes  band  and  ticket,  22. 

Labu.vx,  law  of,  as  to  merchandise  marks,  107. 

Laoos,  law  of,  as  to  merchandise  marks,  107. 

"  Laxcasiiire  SwioDisu"  luux,   121. 

Lard,  ;52,  n. 

Le  Daxsk,  2H. 

Leeward  Islands,  law  of,  as  to  merchandise  marks,  107. 

LiEiiio's  Extract,  50. 

Limitation  of  prosecution,  68. 
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LiNEX,  marks  on,  H7. 

"  London  Made"  Cutleuv,  Iol". 

M.  M.  A.,  !l,  n.     See  Merchaudiae  Murks  Art. 

"  Made  Abroad, "  ;j],  ;j2,  83. 

"  Made  ix  England,"  ;i(),  n. 

"Made  in  Germany,"  ;jo,  ;j1,  .s;j,  112. 

Madrid  Conventions,  79. 
text,  IGO,  1()1. 

And  SGO  Internati'onal  Convention. 

M^VNUFACTURE, 

description  of  mode,  trade  description  as  to,  ;32. 
imported,  bearing  English  names,  82. 

Manufacturer,  implied  warranty  on  purchase  from,  93. 
Margarine,  24,  n.,  .';:,  go,  1 17. 

Mark, 

no  general  obligation  to  mark  goods,  5,  39,  SO,  117. 
required  for  i)articular  goods,  146 — 149. 
See  Trade  Mark. 

M.VSTER  AND   SERVANT,  b\,  5(),  11. 

Material,  trade  description  as  to,  24,  32. 
"Material  Eesrect,"  false  in  a,  41,  42. 
Mauritius,  law  of,  as  to  merchandise  marks,  167. 

Measure, 

trade  descrii^tion  as  to,  27. 
limits  of  error,  43,  176. 

Meat,  Lords'  Committee  on  the  marking  of  foreign,  67,  84,  n. 

Medals  (exhibition),  false  representation  of  gi'ant,  147. 

Mkxs  Rea,  under  ]\[.  ^l.  A.,  40,  jS,  62,  n. 

Merchandise  Marks  Act,  1862.. 3. 
repealed  by  M.  M.  A.,  1887.  .3. 

Merchandise  Marks  Act,  1887, 
summary,  4. 

what  trade  marks  are  within,  14. 
general  scheme  of,  10. 
text,  106. 

defences,  ol,  i;2,  m,  61. 
intent  to  defraud,  57. 
consolidated  instructions,  117  f^  «?-/. 
Customs  regulations,  87,  Wl  d  seq. 
See  Detention. 

Merchandise  Marks  Act,  1891.. 66. 
text,  115. 
regulations  luider,  139. 

M.M.  13 
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Mekciiandisk  Marks  Act,  ISDl.GT. 
text,  llfi. 

ropiilntitiiis  muler.  1  Id. 
circuhir  uiulor,  1 10. 

Mekciianms];  Mahks  (Ikeland)  Will,  {Vroiaco^  iv.  nud  1S:{. 
Mexico,  Orilor  iu  Council  api>lyinij  to,  102. 

^^ISREPRESE^T  \T10X. 

1>y  fiil.'^e  assertion  of  ri'fjistvntioii,  '6'),  OS. 
by  fulso  claim  of  patent,  34,  !>!l.     fcfeo  I'aktit. 
as  to  Royal  Warrant,  i»!),  100. 

Morocco  Leatueu,  ;{o. 

Name, 

iinder  M.  M.  A..  1S8T.  .-lo,  47,  4S,  S2. 

of  English  place,  imports  bearing,  32,  SI. 

blind,  48. 

Customs  Register  of  names  and  marks,  83,  122. 

English,  on  imported  goods,  81. 

N.\tal,  law  of,  as  to  merchandise  marks,  1G8. 

National  Devices,  101. 

Natural  Wool,  32. 

NeTHEUL.VM)S, 

Order  in  Council  applying  to,  152. 
member  of  international  convention,  157. 

Newfoundland,  law  of,  as  to  merchandise  marks,  l(i8. 

New  ZE.VLAXD, 

Order  in  Council  applying  to,  151 
law  of,  as  to  merchandise  marks,  108. 

New  Zealand  Mutton  Case,  25. 

Norway,  Order  in  Council  applying  to,  152. 

Notice  of  defence,  53,  54,  (J'J.    See  JJiUntiun. 

Number,  trade  description  as  to,  24,  20. 


Offences, 

under  the  M.  M.  A.,  1887  . .  10. 
caufling  an  offence  to  bo  committed,  51. 
committed  abroad,  55. 

See  /'Vyrr/en/;  Falsrli/   Apjilics;  ruasrssion  :  and  Folse   'J'rnHp 
])eHrrijiti<>ii. 

Official  Prosecution  of  ollenccs,  OG,  07,  ll.j,  114,  I.JO,  140. 

Orders, 

Orders  in  Council  as  to  international  anangemcnts,  151. 
general,  under  the  M.  M.  A.,  1887. .  117  f<  «fj. 

Origin  of  Good.?.    Hoc  ('nimtrij  of  Ori;/iii. 
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I'ACKi.vu  Cases,  imiiK-  ..f  j.laco  on,  not  shown  to  imrdiasor,  88,  I'JO. 
I'AUAdiTAV,  Onlrr  ill  Council  ajiplyin-,'  to,  l.y2. 
Pakis  Convention.     Soo  International  Convention. 

PAUTNKRSiril-, 

'*  person  "  includes,  12. 
oH'cncos  by,  TJ,  l;i. 

Pateni", 

false  trade  description  by  claim  of,  21,  M. 

(jffenco  under  the  Patents  and  Designs  Act,  1907,  by  use  of  the 

word,  3.5,  i)!». 
seizure  of  goods  which  are  patented,  12o. 
warranty  in  respect  of  validity  of,  on  sale  of  i)atcntod  article, 

yi,  n. 

"Patent  Isinglass,"  .'JG,  il. 

Patent  Leatiieu,  oO. 

Patent  Ofhce, 

Trade  ^[arks  Branch,  M. 

Register  of  Trade  Marks,  14. 
seal  of,  lo. 

"  Patent  Solid-headed  Pins,"  Wo,  99.    See  Edehten  v.  Vick. 

Patents  AND  Designs  Act,  1907, 

provisions  of,  as  to  international  and  colonial  arrangements  7   17 

sec.  91,  text  of,  150.  =  .      ■ 

provisions  of,  as  to   false   representation   of  patent   or   desi^-n 

34,  99.  ° 

Person, 

includes  body  corporate  and  partnership,  12. 
fictitious,  46,  48,  49. 
employed,  defence  of,  52. 
name  of.    See  Name. 

Picture,  warranty  of  artist  of,  94. 

Place, 

of  origin,  mark  registered  in,  7. 

trade  description  as  to,  2S,  49. 
no  general  obligation  to  indicate,  39,  SO,  117. 
goods  bearing  name  of  English,  32,  SG. 
partly  made  abroad,  28,  31,  75. 
made  abroad,  31,  32,  .S3, 
made  in  Germany,  30,  31,  83,  112. 
under  British  jurisdiction,  152. 

Plate, 

marks  on,  147. 

Order  in  Council  as  to  marks  on  foreign,  ISO. 

Plated  Goods,  marks  on,  149. 

Pleadings,  description  of  trade  mark  in,  17. 

Port  of  Shipment,  where  evidence  of  country  of  origin,  30,  123. 

Portugal, 

Order  in  Council  applying  to,  152. 
member  of  international  union,  157. 


Possession,  nlToiuo  liy,  uiultr  M.  M.  A.,  issT    »>ti. 

PliECAUTloxs,  Uiking  roastnuiltli'.  .VJ.  oS,  (JI. 

PUECEDEXTS.  intlictiiuMit   :iu(l   iiituniiation    iiiultT    M     M.  A..  1^^.    . 

riilNllXO,  mny  1)0  a  forgery  of  a  trado  mark,  IT. 

Piti/ES.    See  Medah. 

PuODUCTIOK,  scarih  warrant.  71. 

Propuietoh. 

»>f  track'  mark,  Is. 

nssout  of,  IS. 

authority  to  use  niiino,  is. 

Prosecutiox, 

under  the  M.  M.  A.,  18ST .  .lij— (;'.».  11.''.  1!''.  l;!!'-ll:;. 
limitation  of,  G!S. 

Public  AuxnouiTiES  Protectiox  Act,  1893. 89. 

PuxiSHMEXT  of  offences,  65. 

Pl'rchasek, 

name  on  packing  case  not  shown  to,  88,  120. 
liable  to  be  deceived,  19,  45. 

"  Purports,"  meaning  of,  118. 

Quality, 

false  trade  descriptions  as  to,  'J3,  :}:3,  n. 
marks  on  cutlery,  102. 

Rectification    of    the    Register   as   answer  to  proceedings  under 
M.  M.  A.,  18S7..10. 

Register 

of  Trade  Marks,  11. 
copies  of,  evidence,  lu. 

falsification  of,  101.     See  Rectification ;  Registration;  and  Customs 
Register. 

Reoisterei). 

moaning  of,  in  M.  M.  A.,  188?  .  .  14. ' 

when  the  use  of  the  word,  i.s  an  offence,  35,  98. 

"registered  .shape,"  98,  n. 

Registration  or  Trade  Marks,  ."{,  14. 
false  assertion  of  registration,  98. 

Regulations, 

under  M.  M.  A.,  1887,  .87.  Wl  ft  se-/. 

M.  M.  A.,  1891  (prosocutionsj,  139. 

M.  M.  A.,  1894  (proHocutious),  140.     And  see  Citstoms. 

Repair,  goods  imported  for,  89,  123. 

Report, 

of  romimtl'i'.H  oil  trade  iniirkH  anil  morchanilise  niaiks,  :{,  4,  5. 
M.  M.  A.  Report,  18(32.  1887,  1890,  and  1897    .9,  n. 
See  C'ltmmiltee. 
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PiKrilESKNTATIOX  of  Royul  WlUTllIlt,   I'lilso,  !»!»,   !()((. 

See  Afiari-/iresciit(tti(iii . 

Resemhlance  Calculated  to  Ueceive.    S(3o  Deception. 

RESEXruLlxo,  iiiakinn;  a  mark,  a  trade  mark,  17,  19. 

Retuuxed   G()(j1)S,    IJritish,  not  dotaiaod   under  M.  M.  A.,   1S87 
.S9,  123. 

Eou.MANiA,  Order  in  Council  apply inj?  to,  1.02. 

ROVAL  AllMS, 

unauthorised  assumption  of,  100. 
on  coverings,  120. 

Royal  Wahuant,  false  representation  as  to,  99,  loo. 


"  S.  AND  II.  (Cuowx)  B.^ns,"  93.     See  Ilnplcins  v.  Hitchcock. 

St.  Luclv,  law  of,  as  to  merchandise  marks,  IGS. 

St.  Vincent,  law  of,  as  to  merchandise  marks,  168. 

Sale, 

warranty  of  mark  or  description  on,  91. 
ofifence  by,  under  M.  M.  A.,  1887  .  .GO. 

Sale  of  Food  and  Drugs  Acts,  13  n.,  23  n.,  54  n.,  o6  n.,  57,  00  u., 
08  n.,  92  n. 

Sale  of  Goods  Act,  1893, 

provisions  as  to  breach  of  warranty,  94. 

Salvador,  151,  159. 

Samples,  returned,  89,  120. 

Sardines,  imported,  marks  on,  88,  138. 

Scotland,  prosecution  in,  60. 

Search  Warrant,  71. 

Security  for  Costs,  of  prosecution  by  Board  of  Trade,  67,  139. 

Security  on  Detention  of  goods  by  Customs  officers,  126,  130—133. 

Seeds,  adulteration  of,  24,  n. 

Seizure  of  imported  goods.     See  Detention. 

Selector,  trade  mark  of,  15. 

Servant,  offence  under  the  M.  M.  A.,  I.s>i7,  by,  13,  51,  52. 

Servia, 

Order  in  Council  applying  to,  152. 
member  of  international  union,  157. 

Shamrock,  as  indication  of  Irish  origin,  30. 

Sheffield  marks,  counterfeiting,  103. 

Sierra  Leone,  law  of,  as  to  merchandise  marks,  168. 

Silver  (plate),  marks  on,  147,  180, 


IWS  INhF.X. 

><IMII.AltlTY.      S.«i.  i>r.,j,l„.),. 

Si/.E,  false  trade  description  of  measuri',  Jii,  -i'-L 

**  Soda  Cuystals."  33.    See  Fwhr  v.  Cripps. 

Spain, 

(^nlor  in  Council  apjilyin;;  to,  lo'2. 
member  of  intornutioniil  union,  l.")4. 

Statvtks. 

M.  M.  A..  IssT.  l.siU.  and  1891,  text  of,  lOd— 110. 
requiring?  special  marking  of  particular  goods,  IK!. 

Statutouy  I)eclauatiox.     See  IkiJamtivn. 

Stoues,  public,  marks  on,  149. 

Straits  Seitlemexis,  law  of,  as  to  merchandise  marks,  lOs, 

Sweden. 

Order  in  ( 'ouncil  applying  to,  \ol. 
accession  to  international  convention,  159. 

Swedish  Ikon,  121. 

Switzeuland, 

Order  in  Council  applying  to,  lo'2. 
international  ollice  lor  registration  in,  lot),  US. 
member  of  international  union,  154. 

TAiti:A<iuNA  Port,  29. 

Tas.\l\ma,  law  of,  as  to  merchandise  marks,  168. 

Tea, 

adulteration  of,  24,  n. 

weighed  with  wrapper,  «ic.,  27,  28. 

Third  Party  Notice,  for  trying  issue  as  to  purchaser's  right  of 
indemnity  by  vendor,  97. 

Tobacco,  marks  on,  149.     See  also  Ilumua. 

Trade  iJESCRiFnoN, 

warranty  of.  Chap.  III.,  91. 

what  it  means  in  M.  M.  A.,  1887 .  .24— 39. 

verbal.  24. 

trade  mark  may  bo,  2(i. 

customary,  "  conventional,"  "  generic,"  29,  49. 

as  to  patent,  34,  99. 

custom  as  to  what  is,  37. 

what  is  a  false  trade  description,  40. 

errors  iiUowed  in,  43. 

applying  a  falso  tra<lo  description,   13. 

alt4Tiition  of,  43. 

in  Jliiglish  on  iniported  goods,  85. 

Trade  Mark, 

dotiiiition,  14,  83. 
warranty,  Clmi).  II.,  91. 
foreign  and  colonial  arrangomonts,  0. 
unn-gisten-d  trade  marks.  Hi,  2<i,  44,  8;{. 
may  bo  removed  if  wrongly  on  the  Hegi-^ter,  35. 
forgery  of,  14. 


INDKX.  10'.) 

Til  A  in:  Ma  UK — nmtititicil. 

(lesciii)ti<)ii  of,  in  iiHlictiiioiit,  \c.,  17. 

trade  di-scriptioii  may  be,  li(i. 

('iistiiins  Ko^istor  of  names  and  marks,  s;5. 

misrL'i)rosontation  as  to  rc'j,'istration  of,  !»S. 

descrijitioii  uf  unref^isttncd,  as  "  trado  mark,"  I>N,  ii. 

TllADK   MaKKS  AlT,   l!)().3, 

di'iinitiun  of  trade  mark  in,  14. 

l{oj;istt>r  of  Traiii.-  Marks  kej)!  under,  11. 

roctitication  of  Ke^^'istcr,  16. 

registration  under,  when  conclusive,  10,  1(3. 

penalty  under,  for  falsely  represeuting  u  trade  mark  as  registered, 

3o,'  i)S. 
provisions  of,  as  to  unauthorised  assumption  of  Eoyal  Arm.'?,  &c., 

100. 

Trade  Makk.s  Eegi.stkatiox  Act,  ltS7i5..;J. 

Tkaue  Name.     See  Name. 

Transit,  goods  in,  within  M.  M.  A.,  ISST,  s.  10.  .86,  124. 

Transvaal,  law  of,  as  to  merchandise  marks,  108. 

Treaty,  reference  to,  for  purpo.se  of  construction  of  Act,  70,  n. 

Trial.     See  L'uurt  and  Prostcntiun. 

Trinidad  and  Tobago, 

Order  in  Council  applying  to,  1.31. 
law  of,  as  to  merchandise  marks,  108. 

"Tkinid.aj)  Bitumen,"  34. 

Tunis, 

Order  in  Council  applying  to,  152. 
member  of  international  union,  154. 


Ultimate  PuncnASEKS,  likely  to  be  deceived,  lit,  45. 

United  States, 

Order  in  Council  applying  to,  152. 
accession  to  international  convention,  159. 
law  of,  as  to  merchandise  marks,  175. 

Unregistered  Trade  Marks, 

not  trade  marks  within  M.  M.  ^.,  1SS7.  .  14. 
described  as  "trade  mark,"  98,  u. 
may  be  trade  descriptions,  16,  26,  44. 

Uruguay,  Order  in  Council  applying  to,  152. 

Use, 

private,  imported  marked  articles  for,  >>J>,  123. 
used  goods,  marked,  imported,  12.3. 


Veubal  Trade  Description,  24. 

Vexatious  Indictments  Act,  applies  to  offences  under  M.  M.  A. 
1887.. 69. 
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WAimAMY  OF  TuAHK.  Mahk,  Chap.  II.,  I'l. 
of  artihts  naino,  !M. 
l.roHih  of.  !•■!. 
condition  or,  9G,  n. 

Watch  Cases. 
marks  on.  ''.). 

t'listoms  rejjulations  us  to,  4.'). 
(.•rdor  in  Council  a.x  to  a.'^say  marks  on,  13o. 
j^>ld  and  silver,  aro  i)lato,  13.),  n. 

Watches, 

importation  of,  76.  132. 
doiicribod  lus  English,  '2\>,  n. 

WElonT,  trade  description  as  to.  '24,  27. 

Weights  and  Measukes,  marks  indicating.  149. 

"  Wiltshire  Cut,"  32,  n.    .See  Morris  v.  Iht/le. 

Witney  Blanket,  .50,  50. 

Wool., 

mattress,  33.  n. 
pure,  warranted.  3.S. 

WoHDs, 

forming  part  of  gctods.  2j.  2(i.  124. 
English,  on  imported  goods,  Nl,  (S.J,  119. 

Workman.    See  Stnaxt. 

Wrapper,  included  in  covering  in  M.  M.  A.,  1S87.  .22. 


Yar^,  149. 


THE  END. 
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LAW    BOOKS.— SWEET    AND    MAXWELL,    LIMITED, 


County  Courts. — The  Aumml  County 
Courts  I'raitu'o ;  coiitainini;  tlif  JiiriMtiii- 
tioii  null  I'rnctii-e  iiiitler  tlie  County 
Courtit  Act,  the  HilU  of  Kxclian^o  Act,  and 
tli«  Kniployeni'  Lialiilitv  Act,  and  the 
Statutes  and  IIuIch  of  Tractico.  By  His 
Honour  .lnd^;e  Smyi.y.     2  vols.     26». 

Covenants.  C'ovoniuits  running  with 
Laiiil.     I'.\  K.  rrruiiKUT  Hi:i>\vN.     10».6(/. 

iy07. 

Criminal  Law. — AncHBoi-D's  (J.    F.) 

rii-aduig,  Kvidi-ni  e  and  rractice  in  Criminal 
Cases,  with  tlie  Statutes  and  TrecedontH  of 
Indictments.  23rd  Edit.  Hv  W.  F.  Ckaikh 
and  G.  Stki'iiexsux,     W.  ihs.  1905. 

Mew's  Digest  of  Cases  relating  to  Criminal  Law 
to  the  end  on897.     25».  1898. 

Ru.H.sKi.i.  (Sir  W.  O.)  on  Crinu-.s  and  Mi.sde- 
meanonrs.  6tli  Kdit.  3  vols.  .'./.  lf).v.  6r/.  181*6. 

Rost'OK's  (H.)  Digest  of  the  Law  of  Evidence  in 
Criminal  Ca-ses.  13th  Edit.  By  H.  CoHKX. 
W.  11«.  6(/.  1908. 

Death  Duties.— Dobson  (W.  g.)  on 

Death  Ddii.s.      9s.  1909. 

Deeds. — Noitrox  on  Deed.s.     Being  a 

2nd  K.lit.  of  Ki.ru iN.sroNE  ox  Deed.s.     By 

V.  NoKTox,  K.i".     30*.  190G. 

Kelkk'.h  Kpitonie  of   KuKs  for  luteri>retation 

ot  I ).•.•,]>.     6.S.  1901. 

Dictionary. — Tlie  Judicial  Dictionary, 
or  Interpreter  of  Words  and  Piira.ses  hy  tlie 
Ikitish  Judges  and  rarlianient.  By  F. 
.Stkoi-I).     L'nd  Ivlit.      !  vols.     4/.  4s.      'l90>^. 

Digest  of  English  Case  Law  (The). 

— Sn|n'r!5nling  and  Consolidatingali  jirevioiis 
Digests  of  tlio  l\ei>ort.s  down  to  the  end  of 
1907,  including  a  selection  of  Irish  Ca.ses. 
By  JoHX  Mews,  a8.si.sted  by  Xineteen  other 
Barri;iters-at-Law.     2'6l.  3». 

Continued  annually. 

A    Digest    of   Cases   Overruled.    &c.,    in    the 

English  Courts.     By  AV.  A.  G.  "Woon.s  and 

J.  KircHiK.     3  vols."    5/.  5s.  1907. 

Divorce.  —  Buownk   <k    Powles'    Law 

and    I'ritctice    in   Divorce  and  ^Matrimonial 

Causes  ;  with  the  .Statutes,  Rules,  Fees  and 

Forms.     7tii  Kdit.     2.'')*.  1905. 

Easements. — CJalk  on  Easements.  8th 

Edit.     Bv  H.  KooiE  TiEKVE.     2.'i.«.       1908. 

BlY'III's   Kjiitonie  of  the  Ijaw  of  Kasemonts. 

Bv  T.  T.  Bi.YTii,  Barrister-at-Law.     6s. 

1905. 

Ecclesiastical     Law.  —  IMiillimore's 

KcilthiiLslical  Law  ol  the  Church  of  England. 

By  Sir  IJohkkt  1'hii.mmokk.         2nd  Edit. 

2  voU.     3/.  3*.  1895. 

The  I^iwof  K(.(  lesiaslical  Diaeij.line.    By  L.  L. 

^■KAr.MA^•.     5f.  "  1908. 

E.jectment. — Williams    (J.    If.)    and 

Vaiks'(\V.  B.)I.iiwof  Kjectmcnt.  16*.  1894. 
Elections.^'lKLF's  Corrupt  and  IIIe;:ul 

I'ractices  at  Elections.  By  V..  A.  Jklk,  li.A. 
3rd  Kdit.     la.  «'/.  190.".. 

Employer's    Liability.  —  Dawhahn's 

Knipiiiyer's  I.ialiiJity  to  their  Sf^rvants  at 
C-riinioii  Law  and  lUKlcr  the  Emi.loyer's 
Lial«ility  Act,  18H0,  nn<l  Workmen's  Com- 
jxMsation  Act,  lHOr,.  Hrd  Kdit.   U.x.       1907. 

Equity. — White  «k  Tunoii's   .Selection 

of  L<-ading   Caies   in    F.>|uity,   with  Notes. 

8th  E.lit.     2  vols.     3/.  15«.         Inlheprrs.i. 

EzLKF.'s  Ej.itome  of  Lending  Cases  in  E<)tiify, 

founded  on  White  and 'I'lidor.     'ils.        1901, 
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Evidence. — Tavloh's  (I'itt)  Treatise 
on  the  Law  of  Evidence,  as  administere^l  io 
England  and  Ireland.  10th  Kdit.  By  W.  E. 
lIv.Mr  Wii.LiAM.s,  K.f.      In  2  vols.     S/.  3s. 

1906. 
Bust's  I'rinciplcs  of  Evidence.     10th  Edit.   By 
J.  M.  Lei.y.     25.?.  1906. 

Cockle's  Le.niing  ('iu»i>  on  the  Law  of  Evi- 
ckn.e.     By  K.  Cockle.     'ik.CuI.  1907. 

Executors.  —  Williams'  (Sir  K.  V. 
and  .\.  K.  Ix(;i'En).  Treatise  on  the  Law 
of  Kxecutors  and  Adminiatrators.  10th 
Edit.     4/.  1905. 

IxiwEx's  I.^iw  of  E.xccutor.>  and  Administra- 
tors.    25».  1908. 

Forms  and  Tables.— Housed  Prac- 
tical .Man.  17tli  Kdit.  tiiving  many  extra 
Instructions,  Forms,  Rules  and  Tables.  By 
K.  K.  IL  Biurii.      1U.V.  6(/.  1900. 

Ciiniv'.s  Forms  of  I'roceedings  in  the  King's 
Bench  Division,  and  on  a]i^)cal  therefrom. 
13th  Kdit.     3<)».  1902. 

Fraud. — Ivkuu's  Treatise  on  tl»e  Law  of 
Fraud  and  Mi.stake.  3rd  Edit.  By  S.  E. 
Wil.i.i.\.M.s.     25s.  1902. 

Horses. — Olipliant's  Law  of,  including 
the  Law  of  Innkeepers,  Veterinary  Surgeons, 
&c.  fith  Edit.  By  Clemext  Eliuln-stoxr 
Li.oyi).     •-'•i.v.  1908. 

Husband  and  Wife. — Macqueex  on 

llnslciiid  and  Wile.  The  rights  and 
lial.ilities  of  Ilusl.and  and  Wife.  4th  Edit. 
By  Wyatt  Paixe.     2.^s.  1905. 

Injunctions. — Kehh  on  the  Law  and 
I'rarlicc  ol  Injunctions.  4tli  Edit.  By 
E.  P.  HEwrrr,  S.  E.  Willlams,  and  J.  M. 

I'.\TEUSON.       355.  1903. 

Interpleader. — L:iw    and    Practice  of 

Intel pleaiiir  in  the  High  Court  and  County 
Courts.  With  Forms,  kc.  Bv  M.  CAitAiifc. 
3rd  Kdit.     6,<r.  "  1900. 

Justices. — Wigham's  Justices'  Mote 
Book.     8th  Kdit.     7*.  6(/.  1908. 

Landlord  and  Tenant.— ^Voodfall's 

Law  ol  Landlord  and  Tenant.  1 8th  Edit.  By 
J.M.Lki.yA:  W.  llAMUKYAiiOs.  38s.  1908. 
Law  of  (,>uict  Enjoyment  and  Title  in  respect 
of  Landlord  aiid'T.iiaiit.  By  F.  A.  Swax. 
7.'.-.  6</.  1908. 

Leading     Cases. —  Smith's     Leading 

Cases.    llthKd.  ByT.W.CnnTY.H.CHITTY 

and  .1.  HEKiii.nr  Wii.MAMs.  3/.   lOs.     1903. 

Fifteen  Decisive  Battles  of  the  Law.     By  E.  A. 

Jei.k.     3s.  (W.  1903. 

Libel. — Bowkh'.s     Law     of    Actionable 

Defamation.      By  G.  SncxcEit  BnwKit,  K.c. 

■  :;••>•.  "  19(»8. 

Licensing. — Licensing  Law. — So  far 
as  it  relates  to  the  Sale  of  Intoxicating 
Lii|Uors,  Tlnatics,  Dancing,  etc.  By  II.  M. 
MoxniOMEKY.  3id  Edit.  12,v.  dd.  1P05. 
TAI.lior'sLaw  and  I'raeticeof  Licensing.  Being 
a  Digest  of  the  Jiaw  regulating  the  Sale  by 
Betail  of  Intoxicating  Liquors.  By  Geoiusk 
Joiix  Tai.iiot.     2nd  Edit.     10«.  6d.      1905. 

Local    Government.  —  AVukmit  and 

Hui.H'ii  sk's  Outlines  of  Local  (Jovernment 
and  Local  Ta.vation.  3rd  Edit.  Bv  the 
Rt.  Hon.  IIexly  Houhouhe  and  E  L. 
Faxsiiawe.     Is.  6d.  1906. 

Lunacy. — Tlic  t'riminal  Responsibility 
of  Lunatics.  By  IL  Oitexukimeu.  10*.  6^. 
net.  1909. 
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Master  and  Servant.— Smitii'm  Law 

III'  Miistii  ;iii>l  S(i\.iiit,  iiicliiiliii;^  tlicreiii 
M.iilfisiiiiil  W'Mikiiirii  ill  cvfiv  ili'S(ri|iti<iii  nl 
'l'niil.:;iiitl  ().iii|iiilic.ii.  tiili  K.lit.  ;JO.v.  ii»<»r.. 
Maxims.  —  Broom's  (Dr.)  Selection  of 
LoKa'ft'nxiiiiH. Cla.sHi(it'(lHiiilIlliiHtnU»Ml.  7th 
K.l.      \'>y  II.  F.  AIamnty  and  II.  Ciini  Y. 

'28».     190O. 

Mercantile    Law. —Smith's.      Com- 

|)oii<liuiii  of  Meiciuitile  I,aw.  Uy  E.  Li>UIH 
'III;    IlAiir   mid    H.    I.   Si.mky.     iltli    Edit. 

2  vols.     2/.  2s.  1905. 

Merchant   Shipping-.— A   Treatise  on 

the  l<iiw  of  Mercluuit  Sliipj)iiifr.      4lli    Kdit. 

By  David  JIa(;i.ai  iir.A.N",  M.A.  21.2^.  1892. 
Mausdk.n's     Digest    of     CiLsi's    leliitiii},'     to 

Sliip|iint,',  Admiralty,  and  Murine  Insurance 

to  tlie  end  of  1897.     30».  1899. 

Mining".— MacSw'innhv  (II.   F.)  on  the 

l.iiw  iif  Mines,  ilinends  and  Quarries.     3ril 

K-lit.      -J/.  -J*.  1907. 

Mortgcagres. — Coote's  Treatise  on  the 

l.aw  c)t  Moili^MU.'s.    7tli  i'Mit.    HI.  3.V.    1904. 

Municipal    Corporations.— Uawlin- 

so.n'.s  Miiniciiial  Corporations  Acts.  9tli 
Edit.  I{y  .1.  F.  P.  Hawli.n.son,  k.c,  and 
J.  A.  .I(/iiN.sioN.     21.  2s.  1903. 

Nisi  Prius. — Koscoe's  (H.)  Digest  of  the 
Law  of  Nisi  Prius  Evidence.  18tli  Edit. 
2  vols.     2/.  2s.  1907. 

Partnership. — Lindlky's  Treatise  on 

the    law    (it    Partnership.      7tli     Edit.      Hy 

Jud.Ljt'  LiNiii.KY.     38s.  1905. 

Patents. — Tkuuell'-s  Law  and  Practice 

ndatiiig  to    Letters    Patent  for  Inventions. 

5th  Edit.     .•50.V.  1909. 

Personal  Property. — Goodeves  Mo- 
dem Law  of  Personal  Projierty.  4th  Edit. 
By  J.  HKiiUKKT  \Vilma,m.s.     18s.  1904. 

Kklkk'h  Epitome  of  Personal  Property  Law. 
2iul  Edit.     6s.  1905. 

WlLi,iAM.s'  (Jcshka)  Principles  of  tlie  Law  of 
Personal  Property.     IGth  Edit.    21s,     1906. 

Pleading:.  —  Billex      and     Leake's 

J'reccdents  of  Pleadinjjs  in  Actions  in  tlie 
Kiiifi's  Bench  Division  of  the  lli,<,di  Court  of 
.Tusti-e.  With  Notes  and  Rules  relating  to 
Pleading.  6th  Edit.  Ily  C.  DoDO,  K.C., 
and  T.  WiM-K.s  Ciiitty.    38,s'.  1905. 

Practice. — Stringer's  ABC  Guide  to 

the  I'lai'tiii'of  the  Supreme  Court.     5s.  net. 

Prescription.— Carson's    Prescription 

;:nd  Cusiniii.  HyT.  H.Cakson.k.C.  6a\  1907. 
Privy  Council.— Practice  of  the  Privy 

Councilon  .\iipeals  from  British  and  Colonial 

Courts.    With  Forms  and  Precedents.    By  F. 

Si  AKKoRD  and  G.  WiiKKMCU.  2Z.  10s.  1901. 
Probate.— Powi.es  axd  OAKr.E-  on  the 

Law  and  Practice  relating  to  Proliate  and 
Administration.  4th  Edit.  By  L.  D. 
PowiKs,  W.  M.  V.  Watekio.v,  and  E.  L. 
Manshuiiick.     GOs.  1906. 

Real  Property. — Williams'  Principles 

of  the  Law   of  Real  Property.     20th  Edit. 

By  T.  C.  Williams.     21.-;.  1906. 

An  Analysis  of  Wii.ijA.v.s'  Real  Property.    By 

A.  M.W'iLsHKKF.,  LL.  B.     5s.  1908. 

Goodevk's  Modern  Law  of  Real  Property.   5th 

Edit.  BySirH.W.ELPiiiN.sToxE.  21s.'  1906. 
An  Epitome  of  Real  Property  Law,  for  the  Use 

of  Students.     By  W.  H.  Hastings  Kei.kk, 

M.A.     4th  Edit.     6s.  1907. 


Real  Property.— ('a iwo.n'm  luul  Pro 

p-rty  Stat.il.-i.  lOtli  Edit.  By  T.  H. 
CAKftu.s,  K.<.,  oJiMisted  hy  H.  B.  BdMI'Am. 
;i5x.  190-j, 

Receivers. — Kkhh'«  Law  and  Practice 
as  to  Ri'ci-iv<TM  upiiointiMi  l,y  tjic  Court  of 
Chaii.-ery.  5th  Edit.  By  W,  I)o.nali»hon 
Rawi.ins.  i;.(.     10«.  1905. 

Reg'istration.  —  Moi.onev'.s  Kegi«tra- 
lioii  of  Voters.  By  M.  M<iI.'inby,  Keviuing 
Barrister.     2nd  Edit.     7s.  i,il.  1907. 

Restraint  of  Trade.— -Mattmew.s  and 

j  .\iM.i;i;.       Law     ivhiting    {<,    ( '.(Vt-iiantH    in 

j  li'esliaiiit  (ifTiadc.    2iid  Edit.     7*.  6^/.     1907. 

,  Roman    Law. — Kei.kk's    Epitome    of 

Roman  Law.     6s.  1901, 

I     Justi.man's  Digest  Book  20.     Translated  by 

T.  C.  .Iacksun.     7«.  0(/.  net.  1908. 

Sale. — Benjamin'.s   (J.  p.)  Treatise  on 

the  Lav  of  Sale  of  Personal  Property,  with 
reference  to  the  American  Decisions  and  tl>e 
French  Code  and  Civil  Law.  5th  Edit.  By 
W.  F.  A.  Kki:  and  A.  R.  Bltteuwouth. 
2/.  2.V.  1906. 

Sheriff    Law.— Mather's    (P.    K.) 

Sheriir  and  Execution  Law.     2nd  E<lit.    30s. 

1903. 

Solicitors. — Atkixsox    on    .Solicitors' 

Liens  and  Charging  Orders,  including  all 
the  Cases,  Forms  of  Summonses,  Notices 
of  Jlotion  and  other  Procedure.  By  F.  W. 
ArKiNso.v,  1.1..IJ.     7.S-.  6(/.  net.  "     1905. 

Statutes. — Chitty's  statutes  of  Practi- 
cal Utility.  New  Edit.  By  J.  M.  Lei.y. 
iMagna  Charta  to  1907.  15  vols.  17/.  17*, 
Continued  by  Annual  Supplements. 
Maxwell  on  the  Interpretation  of  Statutes. 
4th  Edit.     25s.  1905. 

Title. — Hints  as  to  Advising  on  Title. 
4th  Edit.     By  W.  If.  Goveu.     9s.        1905. 

Torts.— Tlie  Law  of  Torts.     By  J.    F, 

Ci.EKK  and  W.  H.  B.  Lis'iksell.     5th  Eilit. 

By  Wyatt  Paine.     30s.  1909. 

Fkasek's  Compendinni  of  the  Law  of  Torts. 

6th  Edit.     8s.  1908. 

Trade    Marks.— A    Treatise    on    the 

Law   ot     Trade    JLirks,     Trade  -  Name,    and 

MfuhaiuHse    ^larks.     By    I).    Ai.    Keki.y. 

3i-d  Edit.     35s.  190.'^. 

Trade  Unions. — Trade  Linion  Law  and 

Cas.s.     2iid   Edit.      By   H.  CouE.v  and  G. 

Howell.     Qs.  net.  1907. 

Trusts. — Lewin's    (Thomas)    Practical 

TrealisH  on  the  Law  of  Trusts.     10th  Fxlit, 

'■^'-  '-'>■  1898, 

Vendor  and  Purchaser.— Law  re- 
lating to  Vendors  and  Purclia.sers  of  Real 
Estate  anil  Chattels  Real.  By  T.  Cyi'IMAN 
Williams.      2  vols.     2/.  5s.  1906. 

Waters.  Law  of  Waters,  Sea,  Tidal, 
and  Inland.  By  H.  J.  W.  Coul.son  and 
U.  A.  FoKBEs.     "2nd  Edit.     35s.  1902. 

Wills. — Iarman's  (T.)  Treatise  on  Wills. 

6th  Eilit.     2  voh.     3/.  10s.  1909. 

Hayes  (\V.)  and  Jarman's  (T.)  Concise  Form 

of  Wills  ;  with  Practical  Notes,     12th  Edit. 

By  J.  B.  Matthews.     21s.  1905. 

Sti'.ahan    (J.    A.)  Law    of    Wills.      7*.   60'. 

1008. 

Workmen's    Compensation.  —  See 

Emplciyt-r's  Liability. 


